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1992 CarswellOnt 185
Campoail v. Olyﬁtpia & York Developments Lid.

ROBERT CAMPEAU, ROBERT CAMPEAU INC., 75090 ONTARIO INC., and ROBERT CAMPEATS IN=
VESTMENTS INC. v, OLYMPIA & YORK DEVELOPMENTS LIMITED, 857408 ONTARIO INC,, and NA-
TIONAL BANK OF CANADA

Ontario Court.of Justice (General Division}
R.A. BlairJ,

Judgment: Scptember 21, 1992
Docket: Docs, 92-CQ-19675, B-125/92

© Thomson Reutors Canade Limited or its Licensors. All rights reserved,

Counsel: Stephen T, Goudge, Q.C. aud Peter C. Wardle , for the plaintiffs,
Peter F. C. Howard , for National Bank of Canada.

Yoine Goldstein , for Olympia & York Development Limited and 857408 Ontario Ine,
Subject;Corporate and Commercial; Insolvency; Civil Practice and Precedure

Practice -— Disposition without trial — Stay or dismissal of actfon — Grounds — Arnother proceeding pending
~— Genersl.

Apphcatron for lifting of CCAA stay refused where propossd action being part of "controlled stream™ of Htiga-
tion and best dealt with under CCAA.

The plkintiffs brought an action against the defendant, O & Y, alleging that it breached an obligation to assist in
the restructuring of C Corp. The plaintiffe also alleged that O & Y actually frustrated the individual plaintiff's
efforts to restructure G Corp.'s Canadian real estata opération, Damsges in the amount of 31 billion for breach of
sontraot or, alternatively, for breach of fiduciary duty, plus punitive damages of $250 milljon were claimed. The
plaiatiffs also claimed against the defendant bank slleging breach of fiduciary duty, negligence and breach of the
provisions of 5. 17(1) of the Personal Property Security At (Ont.), Damages in the amount of 81 billian were
claimed sgainst the bank, This action was brought two weeks before an order was made extending the proteetion
of the Companies’ Creditors Arrangement Act ("CCAA™ 10D & Y. !

The plaintiffs brought a motion to lift the stay imposed by the order under the CCAA and to allosw them to pur-
sue their action against O & ¥, They argved that the claim would be better dealt with in the context of the action
than in the context of the CCAA procsedings-as it wes uniquely complex,
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The bank brought a motion opposing the plaintiffs' motion and seeking an order staying the plaintiffs' action
against it pending the disposition of the CCAA proceedings. The bank argued that the factual basis of the claim
against it was entirely dependent on the suecess of the allegations against O & Y avd that the clalm against O &
Y would be better addressed within the context of the CCAA, proceedings.

Held:
The plaintiffs’ motion was dismissed and the bank's motion was allowed.

In colnsidcr_ing whether to grant a stay, a court must Iook at the balanes of convenience. The balance of conveni-
ence must weigh sipnificantly in favour of granting the stay, a3 a party's right to have access to the courts is
something with which the court must not lightly interfere. The court must be eatisfied that a continuance of the
proceeding would serve as an infustice to the payfy seeking the stay, The onus of satisfying the cowrt is on the
party seeking the stay,

The CCAA proceedings in this case involved numerons applicants, claimants and complex issues and could be
considered a "controlled stream” of [itigation; maintaining the integrity of the flow was an important considera-
tion,

The stay under the CCAA was not lified, and 2 stay made under the court's general jurisdiction to order stays
was imposed, preventing the continuation of the action against the bank. There was no prejudice to the plaintitfs
arising from these decisions, as the processing of their action was not prectuded, but merely postponed. Were
the CCAA stay lifted, there might be great prejudice to O & Y resulting from the diversion of its atfention from
the corporate restructuring process In otder to defend the complex action proposed. There might not, however,
be much prejudice to the bank [n allowing the plaintiffs' action te proceed against it; however, such a proceeding
could not proceed very far or effectively without the participation pfO & Y,

Cases considered:

Aral Monetary Fund v. Hashim (FJune 25, 1992), Poc.34127/88, 0'Connell J. (Ont. Gen, Div.), [1992] O.1.
No. 1330 — referred 1o '

Attorney General v. Avthur Anderson & Co. (1988), [1989] E.C.C. 244 (C.A.) — referved to

Canada Systems Group (EST) Ltd. v, Allenilale Mutual Insurance Co, {1982), 29 C.P.C. 60, 137 D.L.R. (3d)
287 (Ont. H.C.) — applied

Empire-Universal Films Ltd. v. Rank , [1947) O.R. (H.C.) ~ referred to

Norcen Energy Resources Lid. v. Oakwood Petraleums Lid, (1988), 72 C.B.R. (N.5.) I, 63 Alta. L.R. (2d)
361,92 AR. 81 (Q.B.) — referred to

Quintette Coal Ltd, v. Nippon Steel Corp, (1990}, 2 C.B.R. (3d) 303, 51 B.C.L.R. (2d) 105 (C.A.) — ap-
plied

Weight Watchers International Inc, v, Weight Watchers of Ontario Lid, tl9?2), 25 D.L.R. (3d) 419, 5CPR.
{2d) 122 (Fed. T.D.) , appeal allowed by consent without costs (1972}, 10 C.P.R. {2d} 96n, 42 D.L.R. (3d)
320n {Fed, C.A.) — referred fo
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Weight Waichers International Inc. v, Weight Waickers of Ontarie Ltd. (1972), 10 C.P.R. (2d) 96n, 42
D.L.R. (3d) 320n (Fed. C,A,) — referred 1o,

Statutes considered:

Companies' Creditors Arrangsment Act, R.8.C. 1985, o, C-36 —
5, 11

Courts of Jusfice Act, R.8.0. 1990, ¢. C.43 —

5. 106

Persohal Property Security Act, R.5.0. 1990, ¢. P.10 —

5 17(1)

Rules considered:

Ontario, Ruies of Civil Procedure —

7. 6.01(1)
Motion to lift stay under Companies’ Creditors Ammangement Act; Motion for stay under Courts of Justice Act.
RA BlirJ:

1 ‘These motions raise questions régarding the court's power fo stay proceedings. Two competing interests are
to be weighed in the balance, namely,

8} the interests of a debtor which has been granted the protettion of the Companies” Crediiors Arrangement
Act , R.8.C. 1985, c. C-36, and the "breathing space” offered by a s. 11 stay in such procesdings, on the one
hand, and,

b} the interests of a unkignidated contingent claimant to pursue an action against that debtor and an arm's
tength third party, on the-other hand.

2 Atissue s whether the court should resort ta an interplay between its specific power to grant & stay, under s.
11 of the C.C.A.A., and its general power to do so under the Courts of Justice Act , R.8.0, 1990, ¢, C43 in order
to stay the action completely; or whether it should lift the 5. 11 stay to sllow the action 1o proceed; or whether it
should exercise some combination of these powers.

Background and Overview

3 This action was commenced on April 28, 1992, and the statement of claim was served before May 14, 1992,
the date on which an order was made extanding the protection of the C.C.A.A. to Olympia & York Develop-
ments Limited and a group of related companies ("Olympia & York", or "O & Y" or the "Olympia & Yor|
Group"). . :

" Copr. (c) West 2008 No Clairm to Orig. Govt. Works



Page 4
1992 CarswellOnt 185, 14 C.B.R. (3d) 303, 14 CP.C, (3d) 339

4 The plaintiffs are Robert Campenu and three Campeau family corporations which, together with Mr.
Campea, held the control block of shares of Campeau Corporation. Mr. Campeau is the former chairman aud
CEO of Campeau Corporation, said to have been one of North America's largest real estate development com-
panies, until its recent rather high profile demise. It is the fall of that empire which forms the subject matter of

the lawsuit.
The Claim against tﬂe Olympia & York Defendants

"5 The story begins, according to the statement of claim, in 1987, after Campeau Corporation had completed a
successfil leveraged buy-out of Allied Stores Corporation, a very large retailer based in the United States.
Olympia & York had aided in funding the Allied takeover by purchasing half of Campeau Corporation's interest
in the Scotia Plaza in Toronto and subsequently also purchasing 10 per cent of the shares of Campeau Corpora-
tion. By late 1987, it is alieged, the relationship between M., Campeau and Mr. Paul Reichmann (one of the
principals of Olympia & Yark) had become very close, and an agreement had been made whereby Olympia &
York was to provide sigrificant finsncial support, together with the considerable expertise and the experience of
its personnel, in connection with Campeau Corporation's subsequent bid fox control of Federated Stores Inc. (a
second major U.S, department store chain). The story ends, so it is said, in 1991 after Mr, Campenu had been re- -
moved as chairman and CEO of Campeau Corporation and that company, itself, had filed for protection under
the C.C.A.A. {from which it has since emerged, beasing the new nams of Camdev Corp.).

é In the meantime, in September 1989, the Olympia & York defendznts, through Mr. Paul Reichmann, had
entered into a shareholders' dgreement with the plaintiffs in which, it is further alleged, Olympia & York obliged
itse!f to develop and implement expeditiously a viable restructuring plen for Cathjrean Corporation. The allega-
fion that Olympia & York breached this obligation by failing to develop and implement such & plan, together
with the further asscrtion that the O & Y. defendants actually frustrated Mr, Campeau's efforts fo restructure
Campean Corporation's Canadian real estate operation, ites at the heart of the Campeau action. The plaintiffs
plead that as a fesult they bave suffered very substantial damages, including the loss of the value of their shares
in Campeau Corporation, the loss of the opportunity of completing a refinancing deal with the Edward DeBarto-
lo Corporation, and the loss of the opportunity on Mr. Campesu's patt to seltle his personal obligations on lerms
which would have preserved his position as chairman and CEO and majority shareholder of Campeau Corpora-
tion, )

7 Damages arc claimed in the amount of $1 billion, for breach of contract or, alternatively, for breach of fidu-
ciary duty. Punitive damages in the amount of $25¢ million are also sought.

The Claim against National Bank of Canada -

8 Similar damages, in the amount of 51 billion (but no punitive damages), ate claimed against the defendant
Nationa! Bank of Canada, as well, The causes of action against the bank are framed as breach of fiduciary duty,
negligence, and breach of the provisions of s, 17(1) of the Persenal Property Security Act [R.8.0, 1990, ¢
P.10). They arisc out of certaio alleged acts of misconduct on the part of the bank's representatives on the board
of dircctors of Campeau Cotporation. ’

9 In 1988 the plaintiffs had pledged some of their shares in Campeaw Corporation to the bank as security for &
loan advanced in conection with the Federated Stores transaction. In eatly 1990, one of the plainliffs defaulted
on its obiligations under the loan and the bank took control of the pledged shares, Thereafter, the statement of
claim alleges, the bank became more active in the management of Campeau, through its nominecs on the board.

Copr. {¢) West 2008 No Claim to Orig. Govt. Works
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10 'The bank had two such nominees. Olympia & York had three. There were 12 directors in total, What is as-
serted apainst the bank is that itg difectors, In co-operation with the Olympia & York dirgetors, acted.in & way to
frostrate Campeau's restrocturing offorts and favoured the interests of the bank as 2 secured lender rather than
the interests of Campeau Corporation, of 'which they were directors. In particular, it is alleged that the baok's
representatives failed to ensure that the DeBartolo refinancing was implemented and, indeed, actively supported
Olympia & York's efforts to frustrate it, and in addition, that they supported Olympia & York's efforis to refuse
to spprove or delay the sale of Teal estate assets,

The Motions
11 ‘There are two motions before me.

12 The first motion is by the Campeau plaintiffs to lift the stay imposed by the order of May 14, 1992 under the
C.C.A.A. and to allow them to pursue their action against the Olympia & York defendants, They argue that a
plaintifP’s right to proceed with an action onght not lighily to be precluded; that this action is uniquely complex
and difficult; and that the ¢laim is better and more easily dealt with In the context of the retion rather than in (ke
context of the present C.C.A.A, proceedings, Counsel acknowledge that the factual bases of the claims against
Olympia & York and the bank are closely intertwined and that the claim for demages Is the same, but argue that
the causes of action asserted against the two are different. Morgover, they submit, this is not the usual kind of
situation where a stay is imposed to control the process and avoid Inconsistent fimdings when the same partles
are litigating the same issues in parallel proceedings.

13 The second motion is by National Bank, which of course opposes the first motion, and which secks an order
staying the Chmpesn action as against it as well, pending the disposition of the C,C.A.A, proceedings. Counsel
submits that the factual substratum of the claim against the bank iz dependent entirely on the success of the al-
fegations against the Olympia & York defendants, and that the claim against those defendants s better addressed
within the parameters of the C.C.A.A. proceedings. He points out also that if the sction were to be taken against
the baak alene, his client would be obliged to bring Olympia & York back into the action as thivd parties in any
event, . =

The Power fo Stay

14 The court has always had an inherent jurisdiction to grant a stay of proceedings whenever it is just and con-
venient to do so, in order to control its process or prevent an abuse of that proeess: see Canada Systems Group
(EST) Lid, v. Allendale Mutual Insurance Co, (1982), 28 C.P.C. 60, 137 D.L.R. (3d) 287 (Ont, H.C), and cases
yeferred to therein, In the civil context, this general power is alse embodied in the very broad termns of 5. 106 of
the Couris of Justice Act ,R.8.0, 1990, c. C.43, which provides as follows: :

106. A court, an its own iniliative or on motion by any person, whether or not & party, may stay any pro-
coeding i the court on such terms as are congidered just,

15 Recently, Mr. Justice O'Connell has observed that this discretionary power is "highly dependent on the facts
of each particular case™: Arab Moneiary Fund v. Hashim (anxéported) [(Yime 25, 1992), Doc, 34127/88 (Ont.
Gen. Div.)], [1952] O.J. Ne. 1330,

16 Apart from this inherent and general Jurisdiction to stay proceedings, therc are many instances where the
court i specifically granted the power to stay in a particular context, by virtwe of statule or under the Rules of

.

Copr, {¢) West 2008 No Claim to Orig. Govi. Works
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Civil Procedure . The authofity to provent multiplicity of proceedings in the same court, under r, 8.01(1), Is an
example of the latter. The power to stay judicial and extra-judicial proceedings unders, 11 of the C.C.A A, isan
example of the former. Section 11 of the C.C.A.A. provides as follows:

11. Notwithstanding anything in the Bankrupicy Act or the Winding-up det , whenever an application has been
made under this Act in respect of any company, the court, on the application of any person interested in the mat-
ter, may, on notice to any other parson or without notice ag it may see fil,

{a } make an order staying, until such tire as the court may prescribe or uatil any further order, all proceed-
ings taken or that might be taken in respect of the company under the Banfrupicy Act and the Winding-up
Act ot either of them;

(b ) restrain further proceedings in any action, suit or proceeding against the company on such terms as the
courl sees fit; and

(c ) make an order that no suit, action or othet proceeding shail be proceeded with or commenced against
the com pany except with the leave of the court and subject to such terms as the court imposes.

The Power to Stay in the Context of C.C.AA. Proceedings

17 By its formal title the C.C.A.A. is known as "An Act (o facilitate compromises and arrangements between
companies and their creditors", To ensure’the effective nafure of such a "facilitative™ process it is essential that
the debtor comipany be afforded a respite from the litigious and other rights being excrcised by creditors, while it
aftempts {0 carTy on a5 & going concern and o negotiate an acceptable corporate restructting arrangement with
such creditors.

18 In this respect it has been observed that the C.C.A.A. 5 "o be used as a practical and effective way of re-
structuring corporate indebledness™: see the case comment following the report of Norcen Energy Resources
Ltd v. Oakowood Petroleums Lid. (1988), 72 C.B.R. (N.5.) [, 63 Ala. LR, (2d) 361, 92 A.R. 81 (Q.B), and.the
approval of that remark as "a perceptive observation about the attitude of the courts" by Gibbs LA, in Quintette
Coal Ltd. v. Nippon Steel Corp, (1990), 2 C.B.R. (3d) 303, 51 B.C.L.R. (2d) 105 (C.A.) atp. 113 [B.CL.R.J.

19 Gibbs 1A, continued with this comment:

To the extent that a general principle con be extracted from the few cases directly on point, and the others in
which there is persuasive obiter, it would appear o be that the courts have concluded that under s. 11 there
is a discretionary power 10 restrain judicial or extra-judicial conduct against the debtor company the effect
of which is, or would be, seiiously to impair the ability of the debtor company to continue in business dur-
ing the compromise or arrangemeni negoliating period .

(emphasis added)

20 1 agree with those sentiments and would simply add that, In my view, the restraining power extends as well
to conduct which could seriously impair the debtor's ability to focus and concentrate its efforts on the business

purpose of negotiating the compromise or arrangement,

21 I must have regard to these foregoing factors while 1 consider, as well, the general principles which have
historically governed the conrt's exercisé of its power to stay proceedings, These principles were reviewed by

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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Mr. Justice Montgemery in Conada Systems Group (EST) Led, v. Allendale Mutual Insurance , suprs (2 "Mise
sissanga Derailment" case), at pp. 65-66 fC.P.C.]. The balance of convenjence must weigh significantly in fa-
vour of granting the stay, a5 a party's right to have access to the courts must not be lightly interfered with, The
court must be satiefied that a continuance of the proceeding would serve as an injustice to the party seeking the
gtay, in the gense that it would ba eppressive or vexations or an sbuye of thi process of the court in some other
way. The stay must not cause en injustice to the plaintiff. On all of these issnes the onus of saticfying the court is
on the party secking the stay: seo also Welght Walchers International Inc. v. Welght Watchers of Ontarie Lid,
(1972), 25 D.L.R. (3d) 419, 5 CP.R. (2d) 122 (Fed, T.D.}, appeal allowed by consent without casts (1972), 10
C.P.R. (24) 96n, 42 D.LR. (3d) 3201 (Fed, C.A)) , where Mr. Justice Heald recited the foregoing Jrinciples
from Empire-Universal Films Lid, v, Rank, [1947) O.R. 775 (H.C.} at p.779.

" 22 Canada Systems Group (EST) Ltd. v, Allendale Muival Insurance , supre, is a particularly helpful suthority,
although the question in issue there was somewhat different than those in issue on these mottons. The case was
one of seversl hundred ariging out of the Mississauga derailment in November 1979, all of which actions were
being casc-managed by Montgomery J. These aclions were all part of what Montgomery J. called "a controlled
stream" of litigation involving a [arge nutber of claims and innumerable parties. Similarly, whilo the Qlympia
& York proceedings under the C.C.A.A. do not involve a large number of separate actions, they do involve nu-
merous applicants, an even larger number of very substantial claimants, and 2 diverse collection of intricate and
broad-sweeping issues, In that sense the C,C.A.A. procecdings are a controlled stream of litigation. Maintairfing
the integrity of the flow is an important consideration.

Disposition

23 T have concluded that the proper way to approach thig situation is to confimue the sty imposed under the
C.C.A A, prohibiting the action against the Olympia & York defendants, and in addition, to impose a stay, wtil-
jzing the cowmt's general jurisdiction in that regard, preventing the continuation of the action against Nations!
Bank as well, The stays will remain in effect for us long as the 5. 11 stay remains operative, unless otherwise
provided by order of this coust.

24 In making these orders, T see no projudice to the Campeau plaintiffs. The processing of their action is not
being precluded, but merely postponed, Their claims may, indeed; be sddressed more expeditiously than might
have otherwise been the case, as they may be dealt with — at Ieast for the purposes of that procesding — in the
C.C.A.A, proceeding itself. On the other hand, there might be great prejudice to Olympia & York if its attention
is diverted from the corporate restructoring process and it is required to expend time and epergy in defending an
dotion of the complexity and dimenslon of this ong. While there may not be a great deal of prejudice to National
Benk inallowing the action to proceed against it, I am satisfied that there is little likelihood of the action pro-
ceeding very far or very effectively unloss and until Olympia & York — whose alleged misdeeds are the real fu-‘
cal point of the attack on both sets of defendants — is able to participate,

25 Inaddition to the foregoing, I have considered the following factors in the exercise of my discretion:

I. Counsel for the plaintiffs argued that the Campean cleim must be dealt with, either in the action or in the
C.C.AA. proceedings and that it eannot simply be ignored. T agree, However, in my view, it Is more appro-
priate, and in fact {s ¢ssential, that the claim be addressed within the perameters of the C.C,A.A, proveed-
ings rather than outside, in order fo maintain the integrity of those proceedings. Were it otherwise, the nu-
merous creditors in thet mammoth proceeding wourld have no effective way of assessing the weight to be
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given to the Campéau claim in determining their approach to the acceptance or rejection of the Olympia &
York glan filed under the Act, ’

2. In this sense, the Campeau claim — like other secured, undersecured, unsecured, and contingent claims.
— st be dealt with as part of a "econtrolled stream” of claims that are being negotiated with a view to fa-
cllltating a cotipromise and arrapgement between Olympia & York and its creditors. In weighing "the good
management" of the two sets of proceedings — i.e., the action and the C.C.A.A. proceeding — the scales tip
in favour of dealing with the Campeau clalm in the context of the latter; ses Aliorney General v. Artiyr An-
dersen & Co. (1988), [1989] E.C.C. 224 (C.A.) , cited in Arab Monetary Fund v. Hashim , supra.

T am aware, when saying this, that in the initial plan of compromise and arrangement filed by the applicants
with the court on August 21, 1992, the applicants have chosen to include the Campeau plaintiffs amongst
those described as "Persons tor Affected by the Plan®, This treatmient does not change the issues, in my
view, ag it is up to the applicants to decide how they wish to deal with that group of "creditors" in present-
ing their plan, and up to the other creditors to decide whether they will accept such treatment, In either case,
the matter is being dealt with, as it should be, within the context of the C.C.A.A. proceedings,

3, Pre~judgment interest will compensate thie plaintiffs for any delay caused by the imposition of the stays,
shonld the action subsequently proceed and the plaintiffs ultimately be successful.

4. While there may not be great prejudice to National Bank if the action were to continue against it alope
and the bduses of action asserted apainst the two groups of defendants ere different, the complex factual
situation fs common to both claims and the damages are the same. The potential of two different inquiries at
two different fimes into those same facts and damages is not goteething that should be encouraged. Such
multiplicity of inguiries should in fact be discouraped, particularly where — as iz the case.here — the delay
oceasioned by the stay is relatively short {at least in terms of the speed with which an action like this
Campeau action is likely to progress).

Conclasion

26 Accordingly, an order will go as indicated, dismissing the motion of the Campeau plaintiffs and allowing
the motion of National Bank. Bach stay will remain in effect vntil the expiration of the stay period wnder the
C.C.A.A. unless extended or otherwise dealt with by the court prior to that time, Costs to the defendants in any
event of the cause in the Campeau action, T will fix the amounts if counsel wish me to do so.

Order accordingly.

END OF DOCUMENT
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ICR Commercial Real Estate (Regina) Ltd, v, Bricore Land Group Ltd, °

iCR Commercial Real Estate (Regina) Ltd, (Appellant) and Bricore Land Group Ltd., Bricore Investment Group
-Lad., 624796 Saskatchewen Ltd, 603767 Saskatchewan Ltd, (Respondonts) '

Saskatchewan Conrt of Appeal
Kiebue C.1.8., Jackson, Smith J.A,

Heard: June 7, 2007
Judgment: Jane 13, 2007
Daocket: 1443, 1452

© Thomson Reuters Canada Limited or its Licensors, All rights reserved.

Proceedings: affirming JCR Commercial Real Estate {Regina) Ltd. v. Bricore Land Graup Ltd, (2007), 2007
SKQB 121, 2007 CarswellSask 157 (Sask. Q.B.); additional reasons at ICR Commercial Real Estate {Reging)
Ltd. v. Bricore Land Group Ltd, (2007), 2007 SKQB 144, 2007 CarsweliSask 264 (Sask, Q.B.); and reversing
ICR Commercial Real Estate (Regina) Ltd. v. Bricore Land Group Lid, (2007), 2007 SKQB 144, 2007 Carswell-
Sask 264 (Sask. Q.B.) :

Counsel: Fred C. Zinkhan for Appeliant
Jeffrey M, Lee for Respondents

Kim Anderson for Monitor, Bmst & Young

Subject: Civil Practice and Procedure; Insolvency; Corporate and Commercial

Banknptoy and insolvency - Practice and procedure in courts — Stay of proceedings

Application to lift stay — B Lid, owned building and other properties — B Ltd. filed under Companies Credit-
ors' Arrangement Act ("CCAA"} and stay of proceedings was imposed — Supervising Jjedge appointed exclusive
sclling officer for B Ltd. properties, and appointed chigf restructuring officer ("CRO") to assist with sale —
CRO accepted purchaser's offor on B Ltd. properties ("offer™) — CRO submitted report to supervising judge re-
commending sale of building and advising that offer represented groatest value dhtainable — CRO signed agree-
ment with realtor ("disputed agreement™) — Disputed agreement provided that realtor would be protected as
agent of regord if B Lid. properties were sold to other potential buyers, jactuding City of Regina ("eity") — B
L. properties were ultimately sold pursuant to offer, and purchaser Yater regold building to city — Realtor took
position that it had introduced ity to opportumily to purchsse building, and was thetefore entitled to commission
— Realtor's application for leave {o commence action against B Ltd. was dismissed — Supervising judge held
that realtor feiled to cstablish "prima facio case™" — Realtor appealed — Appeal allowed in part ~- Appeal was
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allowed with respect to costs only — ngound reasons” test was beter than "prima facie case” test in deciding
whether to lift stay under CCAA — Nonetheless, realtor did not reach necessary threshold — Rélevant facts in-
cluded that bullding was subject to exclusive selling officer agreement; that two deys before disputed agreement,
supervising judge received CRO report recommending sale of buildfng; that disputed agreement stated that prop-
arties were under contract to sell; and that there was no slz from B Ltd. to city — Langusge in disputed egree-
ment supported CRO'E position that purpose of agreement was to provide for eventuality of failed sale — Fur-
ther, supervising judge issued at least five orders dealing substantivély with sale of building to purchaser — B
Ltd.'s argument, that it was not subject to stay order, was rejected — Application to lift stay must be made to
commence action agaiust debtor subject to CCAA order, regardless of whether claim arises before or after initial
order — Section 11,3 of CCAA does not grant post-filing creditor right 1o sue without obtaining leave.

Bankruptey and jasclvency --- Proposal — Companies’ Creditors Arrangement Act — Arrangements — Effect
of arrangement —— Stay of proceedings

Application to [ift stay — B Ltd. owned buiiding and other properties — B Ltd. filed under Companies Credit-
ors’ Arrangement Act ("CCAA") and stay of proceedings was imposed — Supervising judge appoiunted exchisive
selling officer for B Ltd. properties, and appointed chief restructuring officer ("CRO") to assist with sale —
CRO accepted purchaser’s offer on B'Ltd. properties ("offer"} — CRO submitted report to supervising judge re-
commending sale of bullding and advising that offer represented preatest value obtainable — CRO signed agree-
ment with realtor ("disputed agrecment”) — Disputed agreement provided that realtor would be protected as
agent of record if B Lid. properties were sold fo other potential buyers, includiog City of Regina ("city") — B
Ltd, propesties were ultimately sold pursuant to offer, and purchaser later resold buitding to city — Realtor took
position that it had introduced city to opportunity to purchase building, and was therefore entitled to commission
— TRealtor’s epplication for leave to commence action against B Ltd. was dismissed — Supearvising Judge held
that realtor failed to establish "prima facie case" — Realtor appealed — Appeal allowed in part — Appeal was
allowed with respect to costs only — "Sound reasons” test was better than "prima facie case” test in deciding
whether o lift stay under CCAA — Nonetheless, realtor did not reach necessary threshold — Relevant facts jo-
cluded that building was subject to exclusive selling officer agreement; that two days before disputed agreement,
supervising judge received CRO report recommending sale of building; that disputed agréement stated that prop-
erties were under contract to sell; and that there was no sale from B Ltd. to city — Language in disputed agree-
ment supported CRQ's position that purpose of egreement was to provide for eventuality of failed sale — Fur-
ther, supervising judge issued at Jeast five orders dealing substantively with sale of building to purchaser — B
Lid's arpument, that it was not subject to stay order, was rejected — Application to lift stay must be made to
commence action against debtor subject to CCAA order, regardless of whether claim arises before or after initial
order — Section 11.3 of CCAA does not graat post-filing creditor right to sue without obtaining leave.

Debtors and creditors ~- Receivers — Actions by and against receiver — Actions against receiver

Against chief restructuring officer — Application to lift stay — B Ltd, owned building aud other properties — B
Ltd. filed under Companies Creditors' Arrangement Act ("CCAA") — Supervising judge stayed proceedings and
appointed chief restructuring officer ("CRQ") — Order appointing CRO stated that he could not be sued persca-
ally except for acts of fraud, gross negligence or wilful misconduct, but order was ambiguous about acis of bad
fiith — CRO accepted purchaser's offer on B Lid. propetties ("offer") — CRO submitted report to supervising
judge recommending sale of building and advising that offer represented greatest value obtsinable — CRO
signed apreement with realtoc {"disputed aprecment") — Disputed agreement provided that realtor would be pro-
tecled as agent of record if B Ld, properties were sold to other potential buyers, including City of Regina
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("eity™) — B Ltd. properties were ultimately sold pursuant te offer, and purchaser later resold building to city —
Realtor took position that it had introduced ¢ity to opportunity to purchase building, and was therefore entitled
to commission — Realtor's application for leave to commence action against CRO personally based on bad faith
was dismissed — Supervising judge held that realtor was required to aliege fraud, gross negligence or wilful
miscenduet, and failed 10 do so — Supervising judge accepted CRO's explanation that he was nof aware that
purchaser was going to resell building — Realtor appealed — Appeal allowed in part — Appeal was allowed
with tespect to costs only ~— Supervising judge did not err in refusing to lift stay to permit action against CRO
personally — Supervising judge considered status of CRO as offiver of court, noted ambiguity in order, and
weighed evidence to cerfain extent. .

Debtors and creditors --- Recoivers — Actions by and against receiver -— Practice and procedure — Costs

On application to Kift stay — B Ltd, owned building end other properties — B Lid, filed under Companies Cred-
ftorg' Arrangement Act ("CCAA™) — Superyising judge stayed proceedings and appointed chief restructuring of-
ficor ("CRO"} — Order appointing CRO stated that he could not be sued personally except for bad faith or other
acts of misconduct — CRO accepted purchaser's offer on B Ltd. properties ("offer"} — CRO signed agreement
with realter ("disputed sgreement”) — Disputed agreement provided that realtor would be protected as agent of
record if B Lid, properties were sold to other potential buyers, including City of Regina ("city*) — B Ltd, prop-
erties were ultimately sold pursnant to offer, and purchaser fater resold building to city — Realtor took position
that it had introduced eity to opportunity to purchase building, and was therefore entitled to commission — Re-
altor’s application for leave to commence action against B Ltd. end against CRO personally was dismissed —
Supervising judge held that realtor did not have tenable cause of action against B Ltd, or RO — Supervising
judge accepted CRO's explanation that he was not aware that purchaser was going to resell building — Soper-
vising judge awarded sibstantial indemnity costs to B Ltd, and CRO, on grownd that realtor had alleged bad
faith by CRO — Supervising judge declined to award solicitor-and-client costs on ground that there was no in-
appropriate conduot giving rise to litigation — Realtor appealed — Appeal allowed in part — Appeal was al-
lowed with respect to costs only -~ Supervising judge erred in awarding substautial indemnity vosts — There
was 1o basis on which to order substantla] indemnify costs with respect to stay jn relation to B Lid, — Bad faith
was niot afleged on part of B Ltd. — With respect to allegation of bad faith against CRO, realtor could not be
faulted fot making very allegation that jt was required to make to bring application — Award of substantial in-
demnity costs is ponitive and must meet same test used for solicitor-and-client costs.

Civil practice and procedure —- Costs — Partioular orders as to costs — Costs on solicitor and client basis —
Grounds for awarding — Unfounded allegations -

Against chief restructuring officer — B Ltd, owned building and other properties — B Ltd, filed under Compan-
jes Creditors’ Arrangement Act ("CCAA™) — Supervising judge stayed proccedings and appointed chief restrue-
turing officer ("CRO™) — Order appointing CRO stated that he oould not be sued personally except for bad faith
or other gt of misconduct — CRO accepted purchaser’s offer on B Ltd. properties ("offer™ — CRO signed
agreement with realtor ("disputed agreement") — Disputed agreement provided that realtor-would be protected
as agent of record if B Litd, properties were sold to other potential buyers, {ncluding City of Regina ("city"} -~ B
Ltd. properties were ultimately sold pursuant to offer, and purchaser Iater resold building to city — Realtor took
position fhat it had introduced city o opportunity to purchase building, and was therefore entitled fo commission
— Realtor's application for leave to commente action against B Lid, and against CRO personally was dismissed
— Supervising judge held that realtor did not have tenable cause of action against B Ltd. or CRO — Supervising
judge aceepted CRO's explanation that he was not aware that purchaser wag going to resell building -— Super-
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vising judge awardéd substantial indemnity costs to B Ltd. and CRO, on ground that reaitor had elleged bad
faith by CRO — Supervising judge declined to award solicitor-and-client costs on ground that there was vo in-
appropriate conduct giving rise to litigation — Realtor appealed —— Appeal allowed in part — Appeal was al-
lowed with respect to costs only — Supervising judge srred in awarding substanlial indemnity costs — There
was no basis on which to order substantial idemnity costs with respect to stay in relation to B Lid, - Bad faith
was not alleged on part of B Ltd, — With respect to allegation of bad faith against CRO, realtor ¢could not be
faulted for making very aflegation that it was required to make to bring application — Award of substantial in-
demnity costs is puaitive and must meet same test used for solicitor-and-client costs.

Cases considered by Jackson JA.t

Air Canada, Re (2004), 47 C.BR. (4th) 182, 2004 CarsweliOnt 643 (Ont. 5.CJ. [Commercial List]) — re-
ferredto

Campeau v. Olympia & York Developmenis Ltd. (1992), 14 C.B.R. (3d) 303, 14 C.P.C. (3d) 339, 1992
GarswellOnt 185 (Ont. Gen, Div.) — considered

Canadian Airlines Corp., Re (2000}, 19 C.B.R. {4th) 1, 2000 CarswellAlta 622 (Alta.-Q.B.) — considered

Caterpillar Financiat Services Lid. v. 360networks corp. (2007), 2007 BCCA {4, 2007 Carswel[BC 29, 61
B.C.L.R. {4th) 334, 28 ET.R. (3d) 186, 27 C.B.R. (5th) 115, 10 P.R.S.A.C. (3d) 311, 235 B.C.A.C. 95, 388
W.A.C. 95 (B.C. C.A.) — referred to

Hadmor Productions Lid. v. Hambiton {1982), [1983] 1 A.C. 191, [1982] | Al ER. 1042 (UK. H.L.) —re-
ferred to

Hashemian v. Wilde (2008), [2007] 2 W.W.R. 52, 40 C.P.C. (6th) 10, 2006 SKCA 126, 2006 CarswellSask
740, 382 W.A,C. 105, 289 Sask. R, 105 {Sask, C.A.) — followed

Hongkong Bank of Canada v. Chef Ready Foods L1d. {1990), 51 B.C.L.R. (2d} 84, 1990 CarswefIlBC 304, 4
C.B.R, (3d) 311, {sub nom. Chef Ready Foods Ltd. v. Hongkong Bank of Canady) [1931] 2 W.W.R. 136
(B.C, C.A,} — reférred to

Ivaco inc., Re (2003), 2003 CarswellOnt 6097 1 CB.R (Sth) 204, 6 P.P.S.A.C. (3d) 26] (Ont, 8.C.J,
[Commercial List)) — considered

Ivaco fnc., Re (2006}, 2006 CarswellOnt 8025 (Ont. 8.C.).) — considered
Ma, Re (2001}, 143 0.A.C. 52, 2001 CarswellOnt 1019, 24 C.B.R. (4th) 68 (Ont. C.A.) — followed

Martin v, Deujch (1943), [1943] O.R. 683, 1943 Carswel]Ont 36, [1943] 4 D.L.R, 600 (Ont, C.A.) — re-
ferred to

Mosaic Group Inc., Re (2004), 2004 CarswellOns 2254, 3 C.B.R. (5th) 40 (Ont. §.C.J.) — referred 10

Naw Skeena Forest Producis Inc.,, Re (2005), 7 M.P.L.R, (4th} 153, [2005] 8 W.W.R. 224, (sub nom. New
Skeena Fores! Products Ing. v. Kitwanga Lumber Co,) 210 B.C.AC. 247, (sub nom. New Skeena Forest
Producrs Inc. v. Kitwanga Lumber Co,) 348 W.A.C. 247, 2005 BCCA 192, 2003 CarswellBC 705, 9 C.B.R.
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(5th} 278, 39 B.C.L.R, (4th} 338 (B.C. C.A.}— considered

Prarmigan Airways Lid, v. Federated Mining Corp. (1973), 1973 CarswellNWT 10, [1973) 3 W.W.R., 723
(N.W.T. 8.C.) —referred to

Quintette Coal Ltd, v, Nippon Steel Corp, (1990), 51 B.C.L.R. {2d) 105, 1990 CarswellBC 324, 2 C.B.R,
{3d) 303 (B.C. C.A,) — referred to

Ramsay Plate Glass Co. v. Modern Wood Products Led. (1954), 1954 CarswellQue 24, 34 C.B.l\{. 82 (Que.
8.C.)— considered

Slemens v. Bawolin (2002), 2002 SKCA 84, 2002 CarswellSask 448, 46 E.T.R. (2d) 254, [2002] 11 W.W.R.
246, 219 Sask, R. 282, 272 W.A.C. 282 (Sask. C.A.) — followed

Smeart v. South Saskatchewan Hospital Centre (1989), 75 Sask, R. 34, 60 D.L.R. (4th) 8, [1989] 5§ W.W.R.
289, 1989 CarswellSask 266 {Sask. C.A.) — considered

Smith Brothers Contracting Lid,, Re (1998), 1998 CarswellBC 678, 53 B.C.LR. (3d) 264 I3PPS.AC
(2d) 316 (B.C. 8.C.)— considered

Steleo Inc., Re (2005), 2005 CarswellOnt 5024, 15 C.B.R. (5th) 283 (Ont., S.C.J. [Commercial Lfst]) — oot~
sidered

360nesworks Inc., Re (2003), 45 C.B.R, (4th) 151, 2003 BCSC 1030, 2003 CarswellBC 1636 (B.C. §.C.) —
considered

Statutes considered:
Bankruptcy and Insolvency Aet, R.5.C. 1985, ¢, B-3
Generelly — referred to

Bankruptey. and Insolvency Act, the Companies” Creditors Arrangement Act end the Income Tax Act, Aot io
amend the, 8,C, 1997, ¢.12

Generally — refemed to )
Companies’ Creditors Arrangement Acf, R.8.C, 1985, ¢, C-36
Generally — referred to |
s. 11 [rep. & sub. 2008, ¢. 47, 5. 128] — referred to
5, 11(3)— considered
8. 11{4) — considered
5. H1(4)c) — considered

5. 11(6) — considered
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g 11(6) [en. 1997, ¢, 12, 5. 124] —~ c‘onsidered

5. 11.1¢2) [en. 1997, ¢. 12,5, 124] — considere.d

5, 11,11 [en, 2001, ¢, 9, 8, 577] — considered

s. 11,2 [en, 1997; ¢, 12, s. 124 — considered

5. 11.3 [en, 1997, c. 12, 5. 124] — considered

5. 12{1) "clalm" — considered

5. 13 — referred to
Real Esiate Act, 8.5. 1995, ¢. R-1.3

Generally — referred o
Rules considered:
Quzen’s Bench Rules, Sask. Q.B. Rules

R. 173 — referred to N
Words and phrases considered: |
Substantial indentnity costs

[Jackson J.A. (Klebuc C.J.8. and Smith I.A. soncurring):] . . . while [the judge, in awarding substantial indem-
nity costs,] indicated he was niot awearding solicitor-and-client costs, thete is nat a sufficient distinction between
substantial indemnity costs and solicitor-and-client costs. An award approaching solicitor-and-client costs is stil)
a punitive order and, as there iz no authority for the awarding of substential indemnity costs, relies upon the
seme jurisprudential base as solicitor-and-client costs,

APPEAL by creditor from judgment geported at JCR Comimercial Real Estate (Regina) Ltd. v. Bricore Land
Group Lid. {2007), 2007 SKQB 121, 2007 CarswellSask 157, 33 C.B.R. (5th} 39 (Sask. Q.B.) dismissing applic-
ation to [ift stay against debtor under Companies Creditors’ Arrangement Act, and from judgment reported at
ICR Commercial Real Estate (Regina) Ltd. v, Bricove Land Group Lid, (2007}, 2007 SKQR 144, 2007 Carswell-
Sask 264, 33 C.B.R. (5th) 46 (Sask. Q.B.) ordering costs against creditor.

Jackson JLA.:

L Introdustion

1 This appeal concerns a claim arising on a "post-filing" basis afier 4 restructuring order had been made under
the Companies® Creditors Arrangement Ac({FN1] (the "CCAA"). The restructuring failed. The principal assets of
the companies have been sold and the net proceeds are being held for distribution. The post-filing claim is asser-
ted against: (i) the companies, which are subject to the CCAA order; and (ii) against the companies' Chief Re-
structuring Officer, '

i
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2 The post-filing claimant is ICR. Commercial Real Estate (Regina) Ltd. ("ICR"). ICR claims a resl estate com-
migsion with respect fo the sale of e building-belonging to Bricore Land Group Ltd, Bricore Land and four ye-
lated companies (collectively "Bricore™ are a1l subject to an initial order {*Initial Order) grented by Kach J. en
January 4, 2006 pursuant to 5, 11(3) of the CCAA. The Chief Restructuring Officer, Maurice Duval (the "'CR.O"),
was appoinied by Koch . on May 23, 2006 (the "CRQ Order"), Koch J. has been the supervising CCAA judge
since the 'Ipitial Order.

3 The Initia} Order and the CRO Order impose the usual étay of proceedings against Bricore and prohibit the
commencement of new actions against Bricore and the CRO, without leave of the Court,

4 ICR applied to Kooh J, for directions and, in the alternative, for leave te commence actions against Bricore
and the CRO. By fiats dated April 9, 2007 and April 25, 2007, Koch J. held that the Initial Order and the CRQ
Order prohibiting the commencement of actions apply to ICR and that Ieave of the Court is tequired. He refused
leave end also awarded substantial indemnity costs against ICR. :

5 On May 23, 2007, ICR applicd in Court of Appeal chambers for leave to appeal, pursnant to s, 13 of the
€CA4, and received leave to appeal the same day. The appeal was heard on Jone 7, 2007 snd dismissed in reja-
tion ta the lifting of the stay application and allowed in relation to the costs order on June 13, 2007, with reasons
to follow. These are those reasons, .

I, ssues

6 The issnes are:

1. Does the stay of proceedings imposed by the supervising CC44 judge J. under the Initial Order apply to
an action commenced by ICR, 2 post-{iling claitsant, such that leave to commence an action against Bricore
15 required? )

2. Docs 5. 11.3 of the CCAA mean that a post-filing claimant cannot be subject to the stay of proceedings
imposed by the Initia) Order?

3. If leave is vequired, did the supervising CCA4 judge commit a reviewat;le error in refusing ICR Jeave to
commence an action against Bricore? .

4, Did the supervising CC44 judge make a reviewable eror in reﬁ:sing leave to commence -an action
against the CRO?

5. Did the supervising CCAA4 judge err in awarding costs o a substantial indemnity basis?

III. Background

.

7 ICR's claim to a real estate commission arises as a result of these brief facts. Bricors owned four commercial
real estate properties in Saskatoon and three such properties in Regina (the "Bricore Properties"), ICR argued
that it had marketed one of the Regina proparties, known as the Department of Education Building (the "Build-
ing"), to the City of Regina.

8 Bricore sold the Building, at a purchase price of $700,000,[FN2] to a proposéd purchaser, which assigned its
interest to 101086849 Suskntchewan Ltd. 101086849 Seskatchewan in its turn sold the Building to the City of
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Regina for a price of $1,075,000.[FN3] The certificate of title to the Building issued in early January, 2007 to
101086849 Saskatchewan, and the certificate of title issued to the City of Regina in late January, 2007, The
Building came to be sold pursuent to & scries of Court Orders made by Kach J., which I will now summarize.

9 As I have indicated, the Initial Order was made on January 4, 2006, On February 13, 2006 Koch J, appointed
CMN Calgary Inc. as an Officer of the Court lo pursue opportunities and to solicit offers for the sale or refinan-
cing of the Bricore Properties. He also authorized Bricore to enter jnto an agreement with CMN Calgary dated
as of January 30, 2006 entitled "Exclusive Authority To Solicit Offers To Purchase."

10 In May 2006, it was determined that Bricote could not be teorganized and, therefore, 21l the Bricore Proper-
ties should be sofd. On May 23, 2006, Koch J. appointed Maurice Duyal, C.A., of Saskatoon, Saskatchewar as
an officer of the Court to act as CRO, and to assist with the sale of Ihe assets, -

11 The CRO Order confers these powers ob the CRO pertaining to the proposed sale of the Bricore Propecties:

7.

(¢) subject to the stay of praceedings in effect in these proceedings, the power to take steps for the praserva-
tion and protection of the Bricore Properties, including, without restricting the generality of the foregoing,
(i) the right to make payments to persons, if any, having charges or encumbrances on the Bricore Properties
or any part or parts thereof on or after the date of this Order, which payments shall include payments in rc-
spect of realty taxes owing in respect of any of the Bricore Propertics, (ii) the right to make repairs and inm-
proveients to the Brivore Properties or any parts thereof and (i) the right to make payments for ongoing
services in respect of the Bricore Properties;

(8) subject to paragraphs 7C, 7D and 7E hereof, the power to work with, consult with =nd assist the
court-appointed selling officer (CMN Calgary Inc.) to negotiate with parties who make offers to pur-
chase the Bricore Properties in @ manner substantially in accordance with the Pprocess and proposed timeline
for solicitation of such offers to purchase the Bricors Properties recommended by the Monitor in the Monit-
or's Third Report, ...[FIN4) [Emphasis added.]

12 On June 19, 2008, Koch J. authorized the CRO t0 accept an offer to purchase the Bricore Properties, includ-
ing the Building, made by an undisclosed purchaser (the *Proposed Purchaser"}, which offer te purchase was
filed with the Court and temporarily sealed, The order directed that eny furthér negotiations between the CRO
and the Propased Purchaser were to be completed by August 1, 2006,

I3 Negotiations were protracted resulting in a Further series of orders:

{a) August 1, 2006: Koch J, extended the timeframe for due diligence and further negotiations to be com-
pleted by August 15, 2006;[FN5)

(b} August 18, 2006: Kach J. authorized the CRO to accept an Amended Offer to Purchase made the {5th
day of August, 2006. The Amended Offer to Purchase contemplated the sale by Bricore to the Proposed Par-
chaser of six of the seven Bricore Propeities including the Building;{FN6]

(c) September 25, 2006: The closing date for the proposed ‘sale by Bricote to the Proposed Purcheser of the
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six properties was extended from October 15, 2006 to November 15, 2006;[FNT)

{d) October 10, 2006: Koch J. ‘approved the sale of the six properties to their yespective purchasers; in the
case of the Building, it was sold to 101086349 Saskatchewsn Ltd.[FN8]

Koch J, nltimately approved the sale of the Building to 101086845 Saskatchewan Ltd, as of November 30, 2006.

14 ICR said it had introduced the City of Regina to the opportunity to purchese the Building and it was there-
fore entitled to a real estate commission based on the sale price to the City of Regina. Once its clalm was denied
by the Monitor, JCR applied to Koch J. on March 22, 2007 contending that (&) "prior Chders of this Court requir-
ing leave to commence action” against Bricore and the CRO “do not apply in the circumstances”; and (b) in the
alternative, "it iz entitled to an order granting leave fo commence the proposed proceedings,” Tn swpport of its
notice of motion, [CR filed & draft statement of claim and a supporting affidavit with exhibits,

15 This is the substance of ICR's draft. stai:ement of olaim against Bricore and the CRO:

4, At all material times Duval's actions in rélation to the matters in issue in the within proceedings were car-
ried out in his capacity as chief restrocturing officer for the Bricore Group.

7, Duval, pursuant to Order of the Court under the Companies' Creditors Arrangement Act, was authorized
in accordanes in such order to markst various assets of the Bricore Group, including the [Building]. [sic]

8. In the course of his efforts to market the [Building], Duval cnlisted the aid of the plaintiff and its com-
mercial realtors, licensed as brokers under The Real Estate def.

5. The plaintiff, in its efforts to market the properties of the Bricore Group under the direction of Duval, in-
cluding the [Building], introduced a prospective purchaser to Duval, namely the City of Regina.

10, By agreement dated September 27, 2006 made between the Plaintiff, the Bricore Group and Duval, il
was agreed that the Plaintiff would be protected as the agent of record to a commission for the sale of any of
the Bricore Group Properties for which the Plaintiff had located 2 purchaser. '

11. The Plaintiff says that at the time of execution of the said Agreement by Duval on September 28, 2006, .
the City of Regina was in the process of doing its "due diligence" on the [Butlding] and it was expected that
a sale of the [Building] to the City of Regina would be completed in the near future.

12, The Plaintiff says that, contrary to the Agreement entered into between. the Plaintiff and the Defendants,
Duval, without the Plaintiff's knowledge and in bad Fith, proceeded to arrange to sell the [Building] to a
third party, namely 101086849 Saskatchewan Itd., which became the owner of the [Building] oo or about
January 3, 2007.[FN9] [Emphasis added.] '

16 Wh{le the words "bad faith® are not repeated in the affidavit evidence, Paul Mehlsen, the principal of ICR,
swore an affidavit in support of the application for lvave, stating that he had examined the: statement of claim
and that to the best of his knowledge the allegations contained therein are true. His affidavit also states;

13. Insofar as the attached letter states that "ICR is protected as agent of record", this is commonly understood in
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the industry as meaning that in the event a sale of the property took place in the protected period to a purchaser
introduced by the agent of record, then they would receive the usual commission for such sale, which in this

case would be 5%.

14. Tt would appear from the attached exhibit "A" that Larey Ruf arranged to have the Respondent, Maurice
Duval, agree to the arrangement, 25 well as adding that the protection would extend to the closing of any sale or
December 31, 2006, whichever was the earlier.

15, Attached hereto and marked as exhibit "B" to this my Affidavit is a true copy of an email dated October 31,
2006 from Larry Ruf to Evan Hubick, Jim Kambeltz and Jim Thompson of the proposed plaintiff, ICR. Such
email states in part:

T can conficm, on behalf of the CRO, that protection for the potential deals referenced in your letter of
September 27, 2006 will be honoured to November 30, 2006,[FN10]

17 Exhibit "A" is a letter dated September 27, 2006 from Mr. Jim Thompson of ICR to Mr. Larry Ruf of Hori-
zon West Management Inc. It reads, in material part, as follows:

Please be advised that we have had ongoing discussions with potential buyers and tenants as follows:

1. 1500 — 4th Avenue [Department of Education Building] — we have been in regular contact with the
City of Regina Real Estate Department for over a year regarding the possibility of this site being acquired
by the City. In Tuly a large contingent of City employees including a number from 1the Works and Engineer-
ing Department toured the building over scveral hours. We have bad continuous follow up with 8 Real Es-
tate Department official who confirmed recently that there still is an interest in the property and officials are
in the due diligence stage. In addition, we have exposed the propetty to Alfords Furpiture and Flooring who
have an ongoing interest,

rrhay

The purpose of this meme is to reinforce our ongoing efforts to market and sepresent the Bricore assets {n
Repgina, We are aware that the properties are undcr contract to seil and request that ICR be protected in the
specific simations as outlined.

In the event we are not able to carry on in a formal fashion we would ask that you sign where indicated to
acknowledge that ICR is protected es the agent of record for the Tenants/Buyers noted herein for a period to
extend to December 31, 2006.[FNI1]

The words "December 31, 2006" are struck out and these words are added: "Date of closing of a sale or Becem-
ber 31, 2006 whichever is earlier.” Mr. Ruf's name is crossed out and the signature of Maurice Duval, Chief Re-
structuring Officer is added in its place,

. 18 Mr, Ruf, on behalf of Bricore, refuted ICR's claim in a sworn affidavit stating:

3. At no time did 1 approach ICR Regina in 2006 to hitiate discussions regarding the sale or lease of the Depart- -
ment of Education Building.

4. T received two or {hree unsolicited telephone calls regacding the Department of Education Building in Septem-
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ber of 2006 from representatives of ICR Régina (including Paul Mehlsen, Jim Kambeltz and Evan Hubick). Dur-
ing those calls, ropresentatives of ICR Regina informed me that they knew of certain parties who would be inter-
ested in purchasing the Bepartment of Education Building, In response to cach of these inquiries, T informed
representatives of ICR:

(2) that T had no authority to part'icipate {n communications regarding a sals of the Department of Education
Building, and that all such inquiries should be directed to Mautice Duvzl, the court-zppointed Chief Re-
steucturing Officer of Bricore Group; and '

(b) that further information on the status of the restructuring of Bricore Group could be obfained on the
wehsite of MLT.[FN12] -

19 The CRO filed a report in response to ICR:

6. At the time of my review of the Septembaer 27, 2006 letter from ICR Regina, T was working very hard to at-
tempt to negotiate and conclude the final closing of the sale of the Bricore Properties to the purchasers identified
in the Accepted Offer 10 Purchase. I fully expected that sale to closé (as it ultimately did effective November 30,
2006). However, I determined that, In the event that such sale failed to close, Bricore Group would need to
identify other potential purchasers of the Bricore Properties very quickly, I therefore decided that it would be- ap-
propriate for Bricore Group, by the CRO, to agree to protect ICR Reging for 2 commission in the unlikely event
that the sale contemplated by the Accepted Offer to Purchase did not close, and it subsequently became neces-
sary Tor Bricore Growp instead to conclude a sale of the Bricore Properties to one or more of the prospective pur-
chasers of the three Bricore Fropertics located in Regine (as specificelly identified in Mr, Thompson's Septem.
ber 27, 2006 Ietter). For that reason, and that reason only, I agreed to sign the Beptember 27, 2006 letter.

7. In signing the September 27, 20086 letter, my intention, as court-appointed CRO of Bricore Group, wes to
strike an agresment that, in the unlikely event that:

(a) the sale of the Bricore Properties identified in the Accepted Offer to Purchase fell apart; and

(b) it subsequently became necessary for Bricore Group to sell the Bricore Propérties to one of more of the
prospeetive purchasers jdentified in the September 27, 2006 Ietter;

then Bricore Group would agree to pay a commission to ICR Reging. In regard to the Department of Bduca-
tion Building located at 1500 — 4th Avenue in Regina (the "Department of Education Building™, the two
prospective purchasers in respect of whith ICR Regina was protected for a commission were the City of Re-
gina and Alford's Fumiture and Flooring. The reference to closing date was to the closing of the Avenue
Sale, which occurred effective November 30, 2006,

8. In Yanuary of 2007, after much offort and expenditurs of resources, the sale of the Bricore Properties con-
templated in the Accepted Offer to Purchase was unconditionally closed (effective Novernber 30, 2006).
The entity named as prchaser of the Depertment of Education Building in the final closing documents was
& numbered Sasketchewan company controiled by Avenue Commercial Group of Calgary. Such entity was a
nominee corporation operating eniircly at arm's length from the City of Regina and Bricore Group, At all
times after June 2006, the CRO had no authority to sell the property, a it was already sold.

9. Tt was subsequently brought o my attention that the numbered company which purchased the Department
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20

of Education Building had promptly "flipped” such property to the City of Regina, I knew nothing of su¢h a
proposed flip prior to learning of it from ICR Regina.[FN13]

To rebut thié, Mr. Mehlsen of IGR swore a further affidavit deposing:

3, As indicated in my Affidavit sworn March 22, 2007, ICR had an ongoing relationship with the Bricore
Companies prior ta 2006. This relationship continued after the Initial Order in January 2006 in that ICR
continued to show Bricore Properties for lense or sale, including the [Building).

4. Attached hercto and marked as Exhibit E to this my Affidavit is a true copy of an ¢-mail from my contact
at the City of Regina ... dated April 13, 2006 advising thal the City was interested in purchasing the

[Building].

5, T immediately passed this information along to Larry Ruf, as evidenced in the e-mail dated April 13, 2006
attached hereto and marked as Bxhibit "B" to this my affidavit.

6. Tn reply to paras. 2 and I2 of Mr. Duval's Report, it was not known to ICR that all of the Bricere Proper-
tes were sold as claimed; rather, it was known that some of the Bricore Properties had been sold, but not the
subject property, {the Building), as it was the "ugly duckling" of the Bricote Properties and therefore had
peen excluded from the reported sale, ICR's efforts were directed at the sale of [the Building] and leasing
the other two Regina propertics.

7. In esponse to para. 13 of Mr. Duval's Report, it is true that there were no direct communications between
ICR and Mr. Duval as all communications wers with Larry Ruf, who indicated that he acted under the au-
thority and with the knowledge of Mr. Duval.

8. As a result of contact in early sunmmer with Mr. Ruf, ICR actively marketed the [Building] by placing sig-
nage on the properly, developing an "information” or "fact" sheet detailing aspects of the building, and
showed the property to the City of Regina and other prospective purchasers,

.....

11. Because of delays on the part of the City of Regina in its due diligence and the fact that ICR has been
working without any formal agreement, I caused the letter of September 27, 2006 (exhibit "A" to my Aifi~
davit sworn March 22, 2007) to be sent. .

12. At no time did either Mr, Ruf or Mr. Duval advise that the [Building] was sold and that ICR's tole was
merely that of a "backup offer”. The signed [etter of September 27, 2006 and Mr. Ruf s e-mail of Qctober
31, 2006, make no mention of these events and this was never disclosed to myself or JCR.

14. In bindsight, it would appear that the confidential information concerning the intention of the City of
Regina to purchase the [Building] that was provided by myself and representatives of ICR to Mr. Ruf and.
Mr. Duval was communicated to the [Proposed Purchaser], who then incorporated 101086849 Saskat-
chewan Ltd. to take advantage of this opportunity. Attached hereto and marked as exhibit "I" to tais my Af-
fidavit is & true copy of a Profile Report from the Corporate Registry indicating that 101086849 Saskat-
chewan Ltd. was incorporated by solicitors as a "shelf compauy™ on May 31, 2006, with new Directors in
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the form of Garry ]":fobke and Steven Butt taking office on Augast 17, 2006,

15, My understanding is that the [Proposed Purcheser] initially excluded the [Building] from their offer to
purchase the Bricore Gromp properiies and made a separate offer through 101086849 Saskatchewan Ltd,
“when they were made aware of the confidential information about the City of Regina's plams to purchase the
property [FN14] .

21 Inrefusing ICR leave to comnence action, Koch J. wrote:

[1] On Jauuary 4, 2006, 1 granted an initial order pursuant to the Companies’ Creditors Arrangement Aet, R.8.C.
1985, ¢. C-36, (the "CCAA") protecting the respondent corporations Bricors Land Group Ltd. et al. (collectively
"Bricore™}, from claims of their respective creditors. The order (paragraph 5) explicitly provides in accordance
with the authority conferred upon the Court pursuant to s, 11(3) of the CCA4 that "no Person shall commence or
continue any Enforcement or Progeeding of any kind against or in respect of Bricore Group or the Property";
The initial period of 30 ddys hras been extended meny times. The stay of proceedings continues in effect, Brnst &
Young Inc, was appointed monitor, That appointment continues, '

Fadwy

[16] Although the interpretation of s, 11.3 of the CCAA is not necessarily well settled in all aspeots, it appears
that the import of 5. 11,3, which was introduced a3 an amendment to the Act in 1997, is this:

{%) An application to Jift a stay of proceedings must be addressed in the context of the broad objectives of
the CCAA which is to promote re-organizetion and restructuring of companies, If s, 11.3 is interpreted too
literally, it can render the stay provisions ineffective, leaving the oollective good of the restructuring process
subservient to the self-Interest of a single creditor, Cloarly, s. 11.3 must be consirued so 85 not to defeat the
overall objectives of the Act. See Smith Brothers Contraciing Ltd. (Re) (1998), 53 B.CLR. (3d) 264
(B.C.8.C.).

(b} The standard for determining whother to lift the stay of proceedings is not, as ICR contends, whether the
action i3 frivolous, analogous to the standard which & defendant applican! under Rule 173 of The Queen's
Bench Rules must meet to set aside a statement of claim. Rather, to obtain an order lifting the stay ad hoo to
permit the suit to proceed, the proposed plaintiff must establish that the cause of action is tenable, T interpret
that to menn that the proposed plaintiff has a prima facle case. See Ivace Inc. (Re), [2006] ©.J, No. 5029
{Ont, S.C.J). :

(c) In determining whether to [ift a stay, the Conr? must take into consideration the relative prejudice to the
parties, See fvaco, fnc, (Re}, supra, para, 20; and Richard H, McL.aren & Sabrina Gherbaz, Canadian Com-
mercial Reorganization: Preventing Bankruptcy (Toronto: Canada Law Book, 1995} at 3-18.1. Counsel
have cited the case of GMAC Commmercial Credit Corporation — Canada v, T.C.T. Logistics Inc, [2006] 2
8.C.R, 123, 2006 SCC 35, The circumstances in that case are somewhat analogous but it is of limited assist-
ance because the CCAA does not contain & provision equivalent to s, 215 of the Bankrupicy and Insolvency
Aet, R.8.C. 1985, ¢. B-3, which expressly provides that no sotion lies ageingt the superintendent, an official
receiver, an interim receiver or & trustec in certain circumstances without leave of the Court,

[17] For reasons outlined supra, T do not find the cause of Aetion ICR ussexts againgt Bricore to be tenable,
ot cven as against Brivore Land Group L1d. Therefore, the application to lift the stay of proceedings fo per-
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mit the proposed action against Bricore is dismissed.

[18] Neither is there any basis wpon which to lift the stay with respect to the proposed action against
Maurice Duval, the Chief Restructuring Officer. Considerations applicable to Bricore under 5. 11.3 do not
apply to a court-appointed restructuring officer. Maurice Daval, as an officer of the Court, has explained his
position in a cogent way. I accept his explanation. He did ot sell the Departiment of Education Building to
the City of Regina, He was not aware at the relevant time that the purchaser was going to resell, [ndeed, his
efforts were directed toward closing a single transaction involving ail six Bricore properties. Although the
propesed pleading accuses Mr, Duval of acting in "bad faith", it is not suggested on behalf of ICR that Mr.
Duval has been guilty of fraud, gross negligence or wilfi]l misconduct; that is, any of the limitations or ex-
ceptions expressly listed in paragraph 20(c) of the order of May 23, 2008,

[19] As stated previously, the overriding purpose of the CCA4 must zlso be considered, That applies in the
Duval situation too, The statute is intended to facilitate restructuring to sesve the public interest. In many
cases such as the present it is necessary for the Court to appoint officers whose expertise is required to ful-
fill its mandate. It is clearly in the public intercst that capable people be willing to accept such assignments,
It is to be expected that such acceptance be contingent on protective pravisions such as are included in the
order of May 23, 2006, appointing Mr, Duval, It is impartant that the Court exercise caution in removiog
such restrictions; othcrwise, the ability of the Court to obtain the assistance of needed experts will necessar-
ily be impaired. Qualified professionals will be less willing to accept assignments absent the protection pro-
visions in the appointing order. [FN15]

IV. Issue #1: Does the Stuy of Proccedings Imposed by the Supervising CCAA. Judge under the Tnltial Or-
der Apply to an Action Commenced by ICR, a Post-Filing Claimant, Such That Leave to Commence an
Action Against Bricore Is Required?

.

22 ICR argues that, as a post-filing creditor, the Initial Order does not apply fo it, either as a matter of law oc
on the basis of a proper interpretation of the Initial Order.

23 The authority to make an order staying and prohibiting proceedings ageinst a debtor company is contained
in 5. 11(3) of the CCA44:

11. (3) A court may, on an initial application in fespect of a company, make ao order on such terms as it may.
impose, affective for such period as the court deems necessary not exceeding thisty duys,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of
the company under an Aet referted to in subsection (1);

(b) restraining, uotit otherwise ordered by the court, further proceedings in any action, suit or proceeding
apainst the company; and

{c} prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other ac-
tion, suit or proceeding against the company.

24 Pursuanf to 5. 11(3) of the CCA4, Koch I. granted the Initial Order praoviding for a stay and prohibiticn of
new proceedings in these terms:

5. During the 30-day period from and afier the date of filing of this application on January 4, 2008 or during the
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period of any extension of such 39-day period granted by further vrder of the Court (the "Stay Period"), no Per-
gon shall commence or continie any Enforcement or Proceeding of any kind against or in respect of Bricore
Group or the Property. Any and all Enforcement of Proceedings already commenced (as at the date of this Or-
der) egainst or in respect of Bricore Group or the Propesty are hereby stayed and suspended. '

6. During the Stay Period, no person shall assert, invoke, raly upon, exercise or attempt to assert, invoke, rely
upon or exercise any rights:

&) against Bricore Group or the Property;

b) es a result of any defavlt or non-performance by Bricore Group, the making or filing of this proceeding or
any admission or evidence in this proceeding, or

¢) in respect of any action taken by Bricors Group or in respect of any of the Property under, pursuant to or
in furtherance of this Order,

11. Notwithstanding any of the provisions of this Order:

&) no creditor of Bricore Group shall be under any obligation, by reason only of the issuence of this Order,
to advance or re-advance any monies or otherwise extend any credit tn Bricore Group, except as such credit-
or may agree; end

b) Bricore Group may, by written congent of its connsel of record, agree to waive any uf the prc-teotmns that
this Order provides to them, whether such watver is given in respeot of a single oreditor or ¢lass of creditors
or is given in respeot of all craditors generally.

13. Any sct or action 1aken or notice given by creditors or other Persons or their agents, from and after
12:01 a.m. (local Saskatoon time) on the date of the filing of the application for this Order to the time of the
granting of this Order, to commence or continte Enforcoment or to take any Proceeding (including, without
limitation, the application of funds in reduction of any debt, set-off or the consvlidation of actounts) is, un-
less the Court orders otherwise, deemed not 1o have been taken or given. '

"Proceeding” is defined in para, 22 of Schedule "A* 1o the Initial Order as "a lawsnit, legal action, court applica-
tion, arbiteation, hearing, mediation process, enforcement proesss, grievance, extrajudicial proceeding of any
kind or other praceeding of any kind."

2§ Tho authority to extend an initial order is containgd in 5. 11{4) of the CCAA!

11{4) A couri may, on an application in respect of a company other than an initial application, make an ofder on
such terms as it may impose,

(=) staymg, until othcrwme ordered by the court, for such period as the court deems necessary, all proceed-
ings taken or that might be faken in respect of the company under ap Act referred te in subsection (1);

4

{b) restraining, until otheérwise ordered by the court, further proccedings in any action, suit or proceeding .
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against the company; and

(¢) prohibiting, until otberwise ordered by the court, the commencement of or proceeding with any other ac-
tion, suit or proceeding against the company. ‘

Koch J., pursuant to this subsection, extended the stay many times and the stay continues in force.

26  As anthority for the proposition that the Initial Order does not stay proceedings with respect to claims that
arise after the Initial Order, ICR's counsel cites Professor Honsberger's Debs Restructuring Principles & Prac-

tive!

The scope of an order staying proceedings extends only to claims that arose prior to the order. A proceeding
based on A ¢laim that arose after an order was made staymg proceedings is not affected by the stay,[FN16]
[Footnote omitted,]

The only case footnoted is Ramsay Plate Glass Co, v, Modern Wood Producis Lid.[FN17] Tn my respectful
view, the facts In Ramsay Plate Glass natrow its application.

27 In.Ramsay Plale Glass Co., the initie]l CCAA order, dated April 12, 1951, suspended all proceedings against
Modern Wood Products Ltd, Modern Woed Products made an offer of compromise that was aceepted by its ex-
isting creditors and approved hy the Court on May 21, 1951, Ramsay Glass sought to enforce 2 claim against
Modern Wood Products that arose in 1953. Modern Wooed Products sought to strike Ramsay Glass's claim on the
basis that its proceedings were stayed by the April 1951 order.

28 In dismissing the application to strike, Prevost J. wrote:

CONSTDERING that said claim i not provable in bankruptey and that under The Bankruptey Act an order
staying proceedings would not apply to such 2 claim: Richardson & Co. v. Storgy, 23 C.B,R. 145, [1942] 1
D.L.R. 182, Abr. Con. 301; In re Bolf, 26 C.B.R. 149, [1945] Que. 5.C. 173, Abr. Con. 303;

CONSIDERING that s. 10 of The Companies’ Creditors Arrangement Act and the judgments rendered under
its autherjty should receive the same interpretation in this respect as s, 40 of The Bankruptcy Act;

CONSIDERING that the present claim is i no way affected by the judgment rendered on April 12, 1951 by
Boyer J. under The Companies' Creditors Arrangement Aei, ordering suspension of all proceedings apainst
defendant company the present claim being posterior to said date and having not been made the subject of
any compromise or arrangement hotriologated by this Court;

CONSIDERING that the present claim arose in 1953, twa years after the judgment of Boyer J, homelogat-
ing the compromise following the zon-payment by defendant company of merchandise purchased by it fram
plaintiff company during said year;,JFNI8]

1 do not interpret Ramsay Plate Glass as permitting a post-filing clalmant to commence an action against a debt-
or company without gblaining leavs while the CC44 stay is in effect. In my opinion, Ramsay Flate Glass can be
read as authority for the proposition that a post-filing creditor need not apply for leave afler the stay has been lif-
ted, In that sespeet, it parallels 360nefworks Inc., Re;[FN19] Stefea Frc., Re;[FN20] and Campean v. Oiympla &
York Developments Lid.[FN21]
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29 In 360neiworks, a creditor (Caterpiflar Financial Services Limited) had both pre-filing and post-filing
claims, Caterpillar applied, inter alia, for an order Jifting the stay of proceedings, Tysoe J, wrate:

8 On the hearing of the applications, Caterpillar continued to take the position that all of its claims could
properly be dstermined within the CCA44 proceedings on the first of its two applications, I agree that the De-
ficiency Claim and the Secured Creditor Claim are properly determinable within the CCA4 proceedings, but
It is my view that it would not be apprepriate to make determinations in respeet of the Trust Claim or the
Post-Filing Claim in the CCAA proceedings, The only remaining thing to be done in the CCA4 procesdings
is the determination of the validity of claims for the purposes of the Restrueturing Plan (with Caterpillar's
claims being the only unresalved ones). Neither the Trust Claim nor the Past-Filing Claim falls into this
categery of claim hecause each of these types of claim s not affected by the Restructuring Plan, In-
deed, the Post-Filing Claim. was not asserted in Caterpillar's proof of claim and surely cannot be adfudicated
upon within Caterpillar's appeal of the disallowance of its proof of claim, The B.C. Cowrt of Appeal hay 1e-
cently affirmed, in United Properties Lid, v. 642433 B.C., Ltd,, 2003 BCCA 203 (B.C.C.A.), that it is appro-
priate for the court to decline jurisdiction to resolve a dispute in CCAA proceedings which, although it may
relate to them, is not part end parcel of the proceedings. [Emphasis added.]

11 Counsel for Caterpillar relies for the first ground on the fact that s, 12 of the CCA4 authorizes the comt
to deal with secnred and vnsecured claims. However, 3, 12 deals with the determination of claims for the
pirposes of the CCAA and does not anthorize the court fo determine clalms which fall outside of CCAA
proceedings, such as the Trust Claimrand the Post-Filing Claim.[FN22]

In the result, Tysoe 1. lifted the stay so as to permit an action to be commenced to resolve all of Caterpillar's
claims. The significance of the decision for our purposes is that the Court in 360retworks considered the stay as
applying to claims that arose afler the initial order.

30 In Stelco, Farley J., relying on 360networks, also held that the post-filing creditor's claim in that case "contin-
ves to be stayed and is to be dealt with in the ordinary course of litigation after Steleo’s CCAA protection is ter-
minated."[FN23]

31 Campean does not deal with a post-filing creditor, but it does address the situation where 4 creditor, whose
claim s not accepted as part of the plan of arrangement, wants to conunence action, Blair 1, (as he then was) re-
fused an application brought by Robert Campean and the Campeau Corporations to lift the stay of proceeding
jmposed by the initial order, In doing so, he wrote:

24, In making these orders, 1 see no prejudice to the Campear plaintiffs, The processing of their action is not be-
ing precluded, but merely postponed. Their claims may, indeed, bo addressed more cxpeditiously than might
bave otherwise been the case, as they may be dealt with — at least for the purposes of that proceeding — in the
C.C.A.A. praceeding itself, On the other hand, there might be great prejudice to Olympia & York if its attention
is diverted from the corporate restricturing process and it is required to expend time and energy in defending an
action of the complexity and dimension of this cne, While there may not be & great deal of prejudice to Netional
Bank in allowing the action to proceed against it, T am satisfied that there is Iittle likelihood of the action pro-
ceeding very far or very effectively unless and until Olympia & York — whose alleged misdesds are the real fo-
cal point of the attack on both sets of defendants — is able to participate,
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25 In addition to the foregoing, I have considered the following factors in the exercise of my discretion:

1. Counsal for the plaintiffs argued that the Campeau claitn must be dealt with, either in the action ot in the
C.C.A.A, proceedings and that it cannot simply be ignored, I agree. However, tn my view, it is more appre-
priate, and in fact is essenfial, that the clain be addressed within the parameters of the C.C.A.A. proceed-
ings rather than outside, in order to maintain the integrity of those proceedings, Were it otherwise, the nu-
merons creditors in that mammoth proceeding would have no effective way of assessing the weight to be
given to the Campean claim in determining their approach to the ecceptance or rejection of the Olympia &
York Plan filed under the Act.

2. In this sense, the Campean ekaim — like other scoured, undersecured, wnseeured, and contingent claims
~— must be dealt with as part of 2 "conirolled stream™ of claims that are being negotiated with a view to fa-
cilitating a compromise and arrangement between Olympia & York and its creditors, In weighing "the good
management” of the two zets of proceedings — i.e. the action and the CCAA proceeding — the scales tip in
favour of dealing with thé Campeau claim in the context of the latter: see Attorney General v. Arthur Ander-
sen & Cp. {United Kingdom) (1988), [1989] E.C.C. 224 (C.A), cited in Arab Monetary Fund v. Hashin,
supra.

I am nware, when saying this, that in the initial plan of compromise and arrangement filed by the ap-
plicants with the court on August 2I, 1292, the applicanis have choscn to include the Campeau
plaintiffs amongst those deseribed as "Persons not Affected by the Plan™, This treatment docs not
change the issees, in my vicw, as it is up to the applicants to decide how they wish to deal with that group of
“creditors” in presenting their plaa, and up to the other creditors to decide whether they will accept such
treativent, In either case, the matier is being dealt with, as it should be, within the context of the C.C.A.A.
proceedings,[FIN24] (Emphasis added.]

Cemmpeay is forther suthority for the proposition that a supervising CCA4 judge can refuse a prospective credit-
ot, who is not part of the plan of arrangement, leave to commence procegdings and that the ¢reditor may com-
mence action after the stay is lifted.

32 Each of 360networks[FN25], StelcolFN26) and Campeau[FN27] supports the proposition that whife a stay
of proceedings is extant, an application to lift the stay must be made to permit an action to be commenced
against a debtor that is subject 1o @ CCA4 order, regardless of whether the claim arises before or after the initial
order, or whether the prospective creditor is able to take part in the plan of arrangement,

33 Prevost J. in Ramsay Plate Glass points out that under the Bankruptey and Insolvency Act[FN28) (the "BIA
™ the stay of proceedings does not extend fo a claim not provable in banknuptey. This is so, however, because of
the definition of "claim provable in bankruptey" and ss. §9.3(1) and s, 121, (See Houlden & Morawetz, The
2007 Annotated Bankruplcy and Jnsolvency Act.[FN29]) While s. 12 of the CCAA defines "claim” by reference
to "clatm provable in baukruptey,” it has not been interpreted as limiting the extent of the stay.

34 On the face of g5, 11(3) and (4) of the CCAA, the authority to safeguard the company is not limited to stay-
ing existing actions, but extends to "prohibiling, unti! otherwise ordered by the court, the commencement of ..,
any other action, suit or proceeding against the company.” Unlike the BIA there are o words |imiting this phrase
to debts or claims in existence at the time of the initial order.

35 With respect to the wording of the Initial Order, there can be no question that it applies to post-filing cre dit-
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ors, The broad wording of paras, 5 and 6 of the Initjal Order and the definition of "proceeding™ confirm this, No
distinction is mede between creditoss in existence at the time of the Initial Order and those who bocome eredit-
ors after, Patagraph 11(b} also establishes a mechanism for post-filing creditors fo seek relief by obtaining an
exernptmn from the protection afforded Bricore, which would include the prohibition of proceedings. The obvi-
ous {mplication is thet the proh:bxtton of proceédings applies to post-filing creditors, subject, of conrse, te ob-
taining leaye of the Court to. commence action.

¥, Issue #2, Doos 5. 11.3 of the CCAA Mean That a Post-Filing Claimant Cannot Be Subject to the Stay of
Proceedings Imposed by the Tnitial Ovder?

36 ICR argued that by the addition of 5. 11,3 in 1997[FN30] to the CCA4, Parlisment intended to grant & post-
filing ereditor the right to sue without cbtaining leave.

37 In my vespectful view, s. 11.3 cannot be interpreted in the way in which ICR contends. Indeed, & more lo-
pical and internally consistent reading of s, 11.3 and the other sections of the CCAA is to permit the supervising
judge to determine, as a matter of discretion, whether an aotion commenced by a post-filing creditor should be
permitted to proceed,

38 Section 11.3 formas part of 2 comprehenswc gerles of sections addressing the question of stays added in 1997
and 2001:fFN31]

No stay, ete,, in certain cases

11.1 (2) No orfer may be made under this Aot staying or resiraining the exercise of any right to terminate,
amend or claim any accelerated payment under an eligible finanojal cantract or preventing a member of the Ca-
nadian Payments Adsociation established by the Canadian Payments dct from censing to act es a clearing agent
or group clearér for a company in accordance with that Act and the by-laws and rules of that Association.

{Added by 5.C.1597, ¢, 12, 5. 124) .
Ne stay, ¢fc., in certaip cases
11,11 No order may be made under this Act staying or restraining .

() the exercise by the Minister of Finance or the Superintendent of Finencial Institutions of any power, duty
or finction assigned to them by the Bank Act, the Cooperative Credit Associations Aot, the Insurance Com-

penies Act or the Trust and Loan Companies Act;

(b) the exercise by the Governor in Council, the Minister of Finance or the Canada Deposit Insurance Cor-
poration of any power, duty or function assigned to them by the Canada Depesit Insurance Corporation Aci
jor ‘

(c) the exercise by the Attorney General of Canada of any power, assigned to him or her by the Winding-up
and Restructuring Act. {Added by 5.C. 2001, ¢. 9, 5. 577.)

No stay, ete. in certzin cases

1

11,2 No order may be made under section 11 staymg or restraining any netion, suit or procecding against a
person, other than 2 debtor company in respect of which an application has been made ynder this Act, who is ob-

+
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ligated under a letter of credit or guarantee In relation to the company, (Added by §.C.1997, . 12,5, 124)

11.3 No order made under section 11 shall have the effect of

39

(a) prohibiting a person from requiting immediate payment for goods, services, use of leased or Iicensie_d
property or other valueble consideration provided afier the order is made; or

(b) requiring the further advance of money or credit. {(Added by 5.C.1997, ¢. 12, s. [24)
[Emphasis added.]

Inss. 11,1(2), 11.11 and 11.2, Parliament uses the words “staying or restaining" to describe those circum-

stances limiting the scope of the stay power, but these words are riot repeated in 8, 11.3. This applicaticn of the
expressie unlus principle supports the obvious implication that s. 11.3 does not lirait the ruthority of the court to
stay all proceedings. : '

40

While the debates of the House of Commons in Hansard do not comment on s. 11.3, several text book au-

thors essist with the task of interpretation. Professor Honsberger states:

4]

42

A distincion is made between the compulsery supply of goods and services and the extension of credit by
suppliers to a debtor company in CCAA proceedings.

Suppliers may be enjoined from cutting off services or discontinuing the supply of goods by reason of there
being arrears of payment pravided the debtor commences regular payments for current deliveries.

However, no order made under s. 11 of the Act has the effect of prohibiting a person from requiring imme-
diate payment for goods, services, use of leased or licensed property or other valuable consideration after
the order is made,

-----

« A court could make a simifar order after the 1997 amendments provided it stipulaied that the debtor com-
pany made immediate payment for goods, services, use of leased or licensed praperty or other valuable con-
sideration after the order is made, [FN32]

[Footnotes omitted.)
Professor McLaren similarly comments in his text "Canadian Commercial Reorganlzation:[FN33]

3.800 ... Section 11.3 acts as an exemption o the stay provisions of s. 11 of the CCAA. It appears the gec-
tion is meant to balance the rights of creditors with debtors. The section addresses the concern that judges
had too much discretion in issuing stays. Under s. 11.3(a), if a petson supplies goods or services or if the
debtor continues to occupy ot use leased or licensed property, the court will not issue a stay order with re-
spect to the payment for such ponds or services or leased or Ucensed property, In essence, 5. 11,3(2) will aot
permit the court fo prohibit these individuals from demanding payment from the debtor for goods; services
or use of Jeased propetty, after a court order is made.

Finally, Professor Sarra in Rescwe! The Companies' Creditors Arrangement A el[FN34] provides this insight;
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While the court cannot compel 2 supplier to continue to extend credit to the debtor during a CCAA proceed-
ing, the court can protect trade suppliers that choose to supply geods or credit during the stay period by
granting them a charge on the asssts of the debtor that will rank shead of other claims, Whils section 11.3 of
the CCAA states that no stay of proceedings can have the effect of prohibiting 2 person from requiring im-
mediate payment for goods, services or the use of leased or licensed wroparty, or requiring the farther ad-
vance of money or credit, trade suppliers were often continuing oredit only to find that they had lost further
assets during the workout period because of their priority in the hierarchy of claims, Hence the practice of
post-petition trade credit’priority charges developed, first recopnized in Alberia,[FN35) [Footnotes omikted.]

43 Smith Brothers Contraciing Lid,, Re[FN36] also supporfs a parrow reading of s. 11.3. After ¢iting
Hongkong Bank of Canada v. Chef Ready Foods Ltd[FN37] and Quintette Coal Etd. v. Nippon Steel Corp,
[EN38] with vespect to the mte:ltion of Parliament and the object and scheme of the CCAA, Bauman J. in Smith
Brothers wrote:

45 1t is interesting that Gibbs I.A, suggested thaf it would be unlikely that a court would exercise its 5, 11 juris- |
diction:

... where the result would be to eaforce the contimued supply of geods and services to the debtor company
without payment for current deliveries ...

46 Parliament has now presluded that by adding 5. 11,3(2) to the CCAA. It is instructive to note, however, that
the subsection has been added against the backdrop of Jurisprudence which has underlined the very broad scope
of the court's jurisdiction to stay proceedings vnder g, 11.

47 To repeat the relevant portion of the section:
11.3 No order made under s, 11 shall have the effect of

(a) prohibiting a pesson from requiring immediate payment for ... use of Ieased or Yivenced property ...
provided after the order is made; -

Ii is noted that the remedy which is preserved for creditors is a relatively namrow one; it s the right to re-
guire immediate payment for the use of the leased propérty.[FN39]

Thus, Bauman J. interpreted s, 11,3 in accordance with Perliament's intentlon snd the ebject and ‘scheme of the
CCAA as creating a narrow right — the right to withheld services without immediate payment.

44 1 agree with Bricore's counsel. When a supplier is requested to provide goods or services on a post-filing
basiy to & company operating under a stay of procecdings imposed by the CCAA4, s, 11.3 allows the suppller the
right:

(a) to refitse to supply any such goods or services at all;
(b} to supply such goods or services on a "cash on demand” basis only;

{c) ta negotiate with the insolvent corporation for the amendment of the CCAA Order to create a post-filing
supplier's charge on the assets of the insolvent corporation to secure the payment by the insolvent corpora-
tion of amounts owing by it to such post-filing supplicrs; or
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{d) to take the risk of supplying goods or services on credit.

Where the Initial Order imposes a stay of proceedings and prohibits further proceedings, 5. 11.3 does not permit
the supplier of goods or services to sue without obtaining leave of the court to do so. -

V1, Issue #3: If Leave Is Reguired, Did the Supervising CCAA Judge Commit a Reviewable Error in Re-
fusing YCR Leave to Commence an Actlon Ageinst Bricore?

45 Having determined that the stay and prohibition of proceedings applies to ICR, notwilhstanding its status as
a post-filing creditor, the next issuc is whether Koch J. errcd in refusing to 1ift the stay on the basis that the
claim was not tenable. '

46 'The claim against Bricore is presumably against Bricore both in its own right and pursuant to its indemnific-
ation agreement with the CRO, Paragraph. 1§ of the CRO Order requires Bricore to [ndemnify the CRO:

18. Bricore Group shall indemnify and hold harmless the CRO from and against all costs (including, without
limitetion, defence costs), claims, charges, cxpenses, liahilities and obligations of any nature whatsoever in-
curred by the CRO that may arise as a result of any matter direetly or indirectly relating to or pertaining to any
one or more of:

{2) the CRO's position or involvement with Bricore Group;

(b) the CRO's administration of the management, operations and business and financial affairs of Bricore
Group;

(c) any sale of all or part of the Property putsuant to these proceedings;

(d) any plan or plans of compromise or arrangement under the CCAA between Bricore Group and one or
more classes of its creditoxs; and/or

(e) any action or proceeding to which the CRO may be made 1 party by teason of having taken over the
management of the business 'of Bricore Group.[FN40]

47 The authority to Jift the stay imposed by the Initial Order against Bricore s cantained in s, 11(4) of the
CCAA: ' i . .

11(4) A court may, on an application in respect of 5 company other then an initial application, make an order on
such terms es it may impose, '

.....

{¢) prohibiting, uniil otherwise ordered by the court, the commencement of or proceeding with any other
action, suit or proceediog against the company. [Emphasis added.]

48 This is a discretionaty power, which invokes the standard of appellate review stated as follows:

[22] ... [T]he function of an appeliate court is not to exercise an independent discretion of its owa. It must
defer to the judge's exercise of his discretion and must not interfere with it merely on the ground that mem-
bers of the appellete court would have exercised the discretion differently, The function of the appellate
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court is one of review only. It may set aside the judge's exercise of his discretion on the ground that it was
based on a misunderstanding of the law or of the evidence before him or on an inference that particular facts
existed or did not exist, which, although it wes one that might legitimately heve been drawn on the evidence
that was before the judge, can be demonstrated to be wrong by further evidence that has become available
by the time of the appoal, or on the ground that there has been a change of circumstances after the judge
made hig order. [FIN41]

It is often expressed as permitting intervention where the judge acts arbitrarily, on a wrong principle, or on an
erroneous view of the facts, or when the appeal court is satisfied that there is likely to be a failure of justice as a
result of the refusal. Ses: Martin v. Dentch[FN42)

49 With respect to discretionary decisions made under the CCA4, thera is & pariicular reluctance to intervene,
The reluctance is justified on the basis of the specizlization of the judges who have carriage of complex proceed-
ings that are often replete with compromised solutions.[FN43] This does not mean that the Court of Appeal can
tumn a blind eye or permit an injustice, but it does provide the backdrop against which CCAA discretionary de-
cislons are reviewed,

50 Unlike the BIA,[FN44) the CC44 contains no speeific statutery test lo provide guidance on the sircun-
stances in which a CCAH stay of proceedings is to be lified. Some guidance, nonetheless, ¢an be found in the
statute and in the jurisprudence.

51 Subsection 11(6) of the CCAA states:
11 (6) The couri shail not make an order under subsection {3} or (4) unless
(n) the applicant satisfies the court that ¢ircumstances oxist that meke such an order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfies the court that the applicant has
acted, and s acting, in good faith and with due diligence.

While the reference to "order” in the opening clause "[t]he court shall not make an order under s. (3) or (4)" may
very well be to the Initial Order and not to the order lifting the stay, s, 11{6) and, in particular, its legislative his-
tory, are also relevant to an application to lift the stay.

52 Subsection 11{6} was brought inte effect in 1997 by Bill C-5, which enacted "An Act to amend the Bank-
ruptoy and Insolvency Act, the Companies' Creditors Arrangement Act and the Income Tax Act." When Bill C-5
recelved third reading on October 23, 1996, s. 11{6} took thix form:

11 (6) The court shall not make an order under subsection (3) or (4) unless

(2) the applicant satisfies the court that circumstanoes exist that make suc;h an order appropriate; and
(b} in the case of an order bnder subsestion (4), the applicant also satisfies the court thaty  °
{i} the applicant has acted, end is acting, in good faith aud with due diligence,

(i) a viable compromise or arrangement could likely be made in respect of the company, if the order being
applied for were made, and
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(i) no ereditar would be materially prejudiced if the order being applied for were made.

After Bill C-5 received third reading, it was referred to the Standing Scaate Committee on Banking, Trade and
Commerce. [FN45] The Committee reported:

A number of insplvency experts were of the op'inion that the proposed amendrent would make it virtually im-
'pogsible to obtain extensions of the {nitial 30-day stay under the CCAA and force companies to file plans of ar-
rahgement within 30 days after the making of the initial stay order.

Others suggested that some CCAA reorganizations would have turned out dlfferently if the amendment had been
in place.

Of the submissions received about proposed subsection 11{6), all but ene condemncd the provision. ...

The CLHIA [Canadian Life and Health Insurance Association] argued that the amendment to the bill would be a
significant iimprovement to the CCAA for four reasons:

(2) it wonld give directior to the courts as to the tests that must be met before the extension order was gran«
ted;
(b) it would more closely align-the CCAA with the BIA;

{c) the tests are well-established under the BIA and have received extensive scrutiny and study; and

(d) the tests would direct the courts to consider how the stay would affect creditors. [Footnote omitted.)

The Committee shares the concerns cxpressed abont the potentinl impact of proposed subsection 11(6) of
the CCAA, particularly the concem that the CCAA may no longer be a sufficiently flexible vehicle for
large, eomplex corporate recrgapizations.

While the Commitiee fully supports initiatives to align the provisions of the CCAA more closely with those
of the BIA, these initiatives must be the subject of thorough discussion and analysis before fmaking] theit
way into legislation. Unfortunately, such discussion did not take place prior [to] the tntroduction of pro-
posed subsection 11(6).[FN46]

Notwithstanding the submissions of the Canadiag Life and Health Ingurance Association, the Standing Commuit-
tec recommended that Bill C-5 be amended by striking subparagraphs 11(6)(b)(i) and (jii)-

53 The House of Commons concurred in the Amendments recommended by the Senate on April 15, 1997,
[FN47} Bill C-5, as thus amended, received Royal Assent on April 25, 1997 and was proclaimed in jts prasent
skeletal form on September 30, 1997.[FN48] Neither the amending legislation[FN49] nor the proposed Biil
presently before the Senate[FN50] make any change to 5. 1t in this regard,

54 The Senate's and Parliament's specific rejection of 2 limitation on the court's discretion is & strong indication
of Parllamentary intention, The fact that Parliament did not see fit to [imit the discretion in any significent man-
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ner, despite having been given the opportunity to do so, confirms the broad discretion given in ss. 11(3) and (4)
to the supervising CCA4 judge. Discretion is never completely unfettered, but an appellate court should be re-
luctant to impose rigid tests, standards or eriteria where Patlizment ras declined to do 50, Some guidance can be
taken from the jurisprudence. '

55 In Canadian Airlines Corp., Re[FN51] Peperay J. (as she then was) indicated that the obligation of the su~
pervising CCAA judge is to "always have regard to the particular facts” and "to balence” the interests, As Farley
J. suid in Ivace Inc., Re,[FN52] the supervising CCA4 judge must also be concemed not to permit one creditor
to mount "an indirect but devastating attack on the CCAA stay" so as to give one creditor an inappropriate ad-
vaatage over other unsecured creditors as well as over secured oreditors with priority.

56 In Ivaco Inc., Re[FN53] Gronod J. stated this to be the criteria to determine whether a stay should be lifted:

20 It appears to me that the criteria which the court must consider in determining whether to lift a stay, be-
ing whether the proposed cause of action is tenable, the belancing of interests as between the parties, the rel-
ative prejudice to the parties, and whether the proposed action would be oppressive or vexatious or an abyse
of the court process, would all be met with respect to & trial of issues to resolve interpretation of the APAs
with respect to the caloulation of the working capital adjustments,

i
Ground J. went on fo confirm that finding a tenable or ressonable cause of action is not the only factor to be
considered: '

30 Even if the Statement of Claim did disclose a tenable or reasanable cause of action, there are a number of
other faclors which this court must consider which militate against the lifting of the stay in the eircum-
stances of this case. The institution of the Proposed Action, even if a tight timetable is imposed, would inev-
itably result in considerable delay and complication with respect to the fuli distribution of the estate to the
detriment of many small trade creditors and individual creditors as well 8¢ {o pension claimants, In addition,
it would appear from the'svidence before this court that Heico has been aware of most of the matters alleged
in the Statement of Claim for approximately 2 years and there does not appear to be any valid reason given
for the delay in commencing the application to lift the stay.

57 Turning back to the cass before us, Koch J.'s reasons for refusing to lift the siay were;

[16]...

{(8) An application (o lift a stay of procécdings must be addressed in the context of the broad objectives of
the CCA4A which is to promole re-organization and reshuctoring of companies. ....

{b) The stendard for determining whether to lift the sty of proceedings is not, as ICR. contends, whether the
ection is frivolous, analogous to the standatd which 2 defendant applicant under Rule 173 of The Queen's
Bench Rules must meet to set aside a statement of claim, Rather, to obtain an order lifting the stay ad hoc to
permit the suit to proceed, the proposed plaintiff mmst establish that the canse of action is tenable. T interpret
that to mean that the proposed plaintiff has a prima facle case. See Faco Inc. (Re), [2006] O.J. No. 5029
{Ont, 8.C.T.).

(c) In determining whether to lift a stay, the Court must take into consideration the relaﬁve prejudice to the
parties. See fvaco, Jnc. (Re), supra, pere. 20; and Richard H. McLaren & Sabrina Gherbaz, Canadian Com-
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mercial Reprganization: Preventing Bankrupiey (Toronto: Canada Law Bo ok, 1995) at 3-13.1. ...[FN54]
He went on to find that the proposed actioy against Bricore was ntot "ienable.”

58 On an application made by 2 post-filing creditor, 4 supervising CCA4 judge can refuse to lif¢ the stay on the
basis that the creditor's claim is outside the CCAA process and the action can be commenced after the CCAA or-
der is lifted. (Sce 360netiworks[FNS5] and Sreica[FNSGD Koch J. did not exercise this option. He was no doubt
motivated in part by the fact that by the time ICR's claim could be tried, after the stay is no fonger in effect,
there may be no funds for it to claim as Bricore has now liquidated all of its assets and there remains, for all in-
tents and purposes, 2 pool of funds only. The funds are subject to a plan of distribution, approved by the credit-
ors, and will be distribuled over this year.

59 Instead of simply rejecting the claim, Koch J. appears to have weighed the evidence to a certain extent as a
means of deciding the next step. He concluded that the ¢laim was not frivolous within the meaning of a Queen's
Bench Rule 173 srnkmg tuction, but it was nonetheless an untenable claim. The question becoes whelher a su-
pervising CCAA judge can weigh  post-filing claim in this manner,

60 Professor Sarra cominents ¢n the snomalous position of liquidating CCA4 proceedings:

One policy issue that has not to date been fully explored is whether the £CAA should be used to effect an
organized liquidation that should properly occur under the B4 or receivership procesdings, Increasingly,
there are liquidating CCA44 proceedings, whereby the debtor corporation is for all intests and purposes li-
quidated, but not under the supervision of a trustee in bankruptey or in compliance with all of the require-
ments of the BI4, While creditors still must vote in support of such plans in the requisite amounts, there
may be some public policy concems regarding the use of a restructuring statute, under the broad scope of ju-
dicial discretion, to effeet llqutdat:on [FN57]

The issue of whether the CCAA should be used for a liquidating, as opposed to 2 restructuring purpose, is not be-
fore us, In the case at bar, when the Initial Order was granted, it was thought possible that Bricore ¢ould be re-
structured, It was only some months after the Initial Order that it became clear that all of the assets would have
to be sold, Our task at this poiat is to address the position of an undetermined claim arising post-filing in such a
context,

61 If a claim had some reasonable prospect of success and were otherwise meritotious in the CO44 context, it
scems inappropriate to refuse simply to lift the stay on the basis that the claim is outside the CCAA process
knowing that, by the time the matter is heard in the ordinary course, there will be no assets remaining, On the
other hand, it also seems Inappropriate to delay distribution of the assets under a plan of arrengement, or make
some other accommodation, for an action that is likely to fail. I should niake it clear that T am not addressing the
issue of whether a meritorious claimant can share in a proposed plan of distribution as 4 result of the liguidation
of the assets. The issuc before this Court is whether 2 post-filing creditor should be permitted to commence ac-
tion, in the context of what is now a liquidating CCA4, and avail itself of whatever pre-judgment remedies might
be available to it as a result of its claim.,

62 In the face of a liquidating plan of arrangement, given the broad jutisdiction conferred by the CCA4 on the
Court, it seems appropriate that the supervising judge esteblish some mechanism to weigh the post-fifing claim
to determine the next step. The next step nmight enfail peomitting the claimant to commence action and attempl Lo
convince a chambers judge to grant it a pre-judgment remedy in relation to the funds. It is also possible that the
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supervising fudge may delay distribution of the funds, or some postion thereof, with or without full security for

-costs, or on such other terms as scems fit. Mechanisms to test the claim could inchyde referral to & special claims
officer, cxamination of the pertinent principal parties, or a settlement conference, or, as in this case, 2 prelimin-
ary examination by the suporvising CCAA judge in chambers based on affidavit ewdence

63 In the case at bar, having determined that it was appropnntc to assess ICR's claim in some way, did Koch J.
e either in his statement of the appropriate test or in its application? .

64 Koch J, used prima facle case, which he equated with tenable eatse of action, "Tenable cuge of action” is
taken from Ground J.'s desision in fvaco Inc., Re,[FN58] but Ground ). used “reasonable canse of action" or "ten-
able cuse," 8 comparable terms and as only one of four criteria to be considered, The use of "prima facle case"
defined as "tenable cause of action" is not particularly helpfal ag the words have been used in dlﬁ'erent contoxts -
with different purposes in mind. Even in the context of bankruptey where specific guidelines are given, and the
courts have had long experfence with the application of the tests, the debate continues as to what is meant by
prima facie case and whether it is too high of a standard to apply in determining whether en action may be com-
menced, [FN39] . ;

65 Koch J, was clearly correct to hold that the threshold established by 8. 173 of The Queen'’s Bench Rules is
too low. On the other hand, it is also important nat to decide the case, The purpose for passing on the claim is
not to determine whether it will or will not succeed, but to determine whether the plan of arrangement should be
delayed or fiurther compromised to accommodate a future claim, or some other step need be taken to maintain
the integrity of the CCA4 proceeding,

66 Given the broad discretion grented to a supervisory judge under the CCA44, as well as the knowledge and
expesience he ¢r she gains from the ongoing dealings with the partiss under the proceedings, it would be oon-
trary to the purpose of the CCA4 for the law under it to devélop in a restrctive way, Having regard for this,
there ought not to be rigid requirements imposed on how a supervising CCA4 judge must exercise his or her dis-
cretion with respect to lifiing the stay.

67 Nonetheless, 4 broad test articulated along the lines of that in M, Re[FN60] may be of assistance, The test
from Mg, Re is:

" 3 ... Asg stated in Re Franciseo, ihe role of the court is to ensure that there are “sonnd reasons, comsistent
with the scheme of the Bankruptey and Insofvency Act" to relieve against the automatie stay, While the test
is not whether there is & prima facle case, that does nof, in our view, preclude any consideration of the mer-
its of the proposed action whers relevant to the issuc of whether thers nre "sound reasons” for Jifting the
stay, For example, if it ‘were apparent that the propoged action had little prospect of success, it would be dif-
ficult to find that thers were sound reasons for lifiing the stay.

‘While the Ma, Re test was developed for use under the BI4, a test bused on soung reasons, consistent with the
acheme of the CCA4, to relieve against the stay imposed by ss, 11(3) and (4) of the CCA4, may be a better way
to express the task of the chambers judge faced with a liquidating CCAA4 than a test based simply on prime facie
case, It must be kept firmly in mind that the Court is dealing with a claiment that did not avail itself of the rem-
edy of withholding services under s. 11.3. It is also nseful to remind oneself that, in & case such as this, the
CCA4 pracecding began as a resiruchiring exercise with the attendant possibility of creating s. 11,3 claimants.
The threshold must be & significant one, but not instrmountsble,
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68 In determining what constitutes "sound reasons,” inuch is left to the discretion of the Jjudge. However, previ-
ous decisions on this point provide some guidance as to factors that may be considered:

{a) the balance of convenlence;

{b) the relative prejudice tothe parties; '
(c) the merits of the proposed action, where they are relevant to the issue of whether there are "sound reag-
ons” for lifiing the stay (i.e., as was said in Ma, Re, if the action has liltle chance of success, it may be
harder to establish "sound reasons" for allowing it to proceed),

The supervising CCAA judge should also consider the good faith and due diligence of the debtor compeny as
referenced in s, 11(6). Ultimately, it is in the discretion of the supervising CC44 judge as to whether the pro-
posed aotion ought to be aliowed to proceed in the face of the stay.

69 While Koch J. did not state the test as broadly as I have, I agree that ICR does not reach the necessary
threshold. ICR did not structure its affaics or cstablish a claim with the specificity that justifies the development
of a rentedy to allow it to participate in the liquidation of the Bricore assets. There is also no aspect of the li-
quidation that requires the Court in this case to be concerned. In particular, the stay need not be lifted, and no
other step need be taken in the context .of the CCA4 proceedings in light of these facts:

1. as of January 30, 2006, the Building was subject to an exclusive Selling Officer Apreement that provided
CMN Calgary with the exclusive right to sell the property and to earn a commission of 1.25% of the pur-
chase price,[FN61] which is significantly less than that being claimed by ICR at a 5% commission;

2, the sale to the Proposed Purchaser was a sale of six of the seven Bricore properties;

3, the trial judge received a report dated Sepiember 25, 2006 from the CRO recommending approval of the
sale, which is two days before the alleged contract with ICR was proposed;[FN62)

4. in the Seplember 25 report, the CRO advised the Court that "the tota] aggregate purchase price for the
Bricore Properties obtained by Bricors in the Accepied Offer to Purchase represente the greatest value
which it would be possible to obtain for all of the Bricore Properties;"[FN63]

5. the September 27, 2006 letter from ICR to Bricore, states "we are aware that the properties are under con-
tract to sell ..."; and, ’

6. there was no sale from Bricore to the City ochgina.

70 While ICR denies knowledge of the sale, it is important to come back to the September 27th letter from ICR
to Mr. Ruf, It states; :

We are awaré that the propertics are under econtract to sell and request that ICR be protected in the spe-
cific situations as outlined.[FMNG64] [Emphasis added]

The addition by the CRO of these words, "Date of closing of g sale 01: December 31, 2006 whichever is carlier,” -

to that letter adds further support to the veracity of the CRO's report to the effect that the CRO entered into dis-
eussions with ICR to provide for the eventuality of 2 failed sale to the purchaser with whom Bricore already had
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a contractual relationship.

71 Finally, in assessing Koch L's decision, and in determining the deference that is owed to it, I am not un.
mindful that he issued some 20 orders in 2006, pertaining te the Bricore restructuring, at least five of which
dealt substantively with the Building and its prospective sale to the Proposed Purchaser,

72 Thus, applying the standard of review previously articulated, Y cannot say that Koch ¥, acted arbitrarily, on a
wrong principle, or on an erroneous view of the facts, or that a failove of justice s likely to result from the exer-
cise of his discretion in the menner he did. '

VII, Issue #4, Did the Supervising CCAA Judge Make 2 Reviewable Error in Refusing Leave to Com-
mence an Action Against the CROY

73 In addition to the indemnification provided by para. 18 of the CRO Order quoted above, the Order goes on
to indicate the only clrcumstances in which the CRO can be sued personally:

20. For greater clarity, the CRO [sic]:

(¢) the CRO shall incur no lability or obligation 2s a result of his sppointment or as a result of the fulfill-
ment of his powers and duties as CRO, except as a result of instances of fraud, gross negligence or witful
misconduct on his part; and

(d) no Proceeding shall be commenced against the CRO as a result of or relating in any way to his appoint-
ment or to the fulfillment of his powers and duties as CRO, without prior leave of the Court on at least sev-
en days' notice to Bricore Group, the CRO and legal counset to Bricore Group.

21. Subject to paragraph 20 hercof, nothing in this Order shall restrict an action against the CRO for acts of
> gross negligence, bad faith or wilful misconduct committed by him,

Seuting sside the cbvious ambiguity in this Order, it can be faken that 1o sssert o claim against the CRO person-
ally, ICR had to claim "fraud, pross negligence, wilful misconduct or bad faith." ICR ctaimed "bad faith."

74 - Based on para, 20(d) of the Initial Order, there is no question that ICR was required to obtain prior leave of
the court. The issue thus becormes whether the supervising CCAA4 judge erred in exercising his diseretion in re-
fusing to Tift the stay.

75 Koch J.'z rersons for refusing to lift the stay are thege:

[18) Nelther is there any basis upon which to lifi the stay with respect to the proposed action against
Maurlee Duva), the Chief Restructuring Officer. Considerations applicable to Bricore under s, 11.3 do not
apply to a court-appointed restruoturing officer, Maurioe Duval, as an officer of the Couxt, has explained his
position in a cogent way. I accept his explanation, He did not sell the Department of Education Building to
the City of Regina, He was not aware at the relevant time that the purchaser was going to resell, Tndeed, bis
efforts were directed foward closing a single transaction involving all six Bricore properties. Although the
praposed pleading accuses Mr. Duval of acting in “bad faith", it is not suggested on behalf of ICR that Mr, -
Duval has been puilty of fraud, gross negligence or wilful misconduct; that is, any of the limitations or ex-
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ceptibns expressly listed in paragraph 20(c) of the order of May 23, 2006.

[L9] As stated previously, the overriding purpose of the CCAA must also be considered. That applies in the
Duval situation too. The statute {s intended to facilitate restructuring to serve the public interest. In many
cases such as the present it is necessary for the Court fo appoint officers whose expertise is required to ful-
fill its mandate, It is clearly in the public interest that capable people be willing to accept such assignments,
It is to be expested that such acceptance be contingent on protective provisions such as are included o the
order of May 23, 2006, appointing Mr. Duval, It iz important that the Coust exercise caution in removing
such restrictions; otherwise, the ability of the Court to obtain the assistance of needed experts will necessar-
jly be impaired. Qualified professionals will be less willing to accept assignments absent the protection pro-
visions in the appoiniting order, [FNGS)

76  Again, Koch J. employed the same mechanism that he used to assess the claim against Bricore, He con-
sidered the status of the CRO a5 an officer of the court, noted the ambiguity in the Order and weighed the evid-
ence to a certain oxtent. The question he was answering was the sufficiency of the claim to permit an action to
be commenced against the Court's oificer.

77 Again, applying the standard of review with respect to discretionary orders, there is no basis upon which the
Court ¢an intervene with Koch J.'s refusal to tift the stay 50 as to permit an action agajnst the CRO in his person-
al capacity.

VIIL Tssue #5, Did the Supervising CCAA Judge Err in Awarding Costs on a Substantial Indemnity
Basis?

78 Koch J. awarded substantizl indemnity costs for this reason:

{6] In my view, allegations of misconduct against a court officer are rare and exceptional. Therefore costs
on this motion should be imposed on a substantial indemnity scale, although not on the full soticitor and cli-
ent basis sought. Bricore is entitled fo cosis on the motion of $2,000.00, 2ud Maurice Duval 15 entitled ta
costs of $1,000.00, payable in each instance by the applicant, ICR Commercial Real Estale (Regina) Ltd,
[FN66]

79 1 note that Newbury Y.A. in New Skeeng Forest Products Inc., Re[FNG7] dismissed a challenge to a costs
award, holding that “these are the kinds of considerations which the [CCAA] Chambers judge ... was especially
qualified to make." And, of course, all costs orders are discretionary orders.

80 Nonetheless in this case, it would appear that the supervising CCAA judge erred, There is no basis upon
which to order substantizl indernity costs with respect to the application to [ift the stay in relntion to Bricore,
Bad faith was not alleged on its part. With respeet to the CRO, tha only basis upor which the stay could be lifted
was to make an allegation of "bad faiih,” In the absence of somne ather factor, ICR cannot be faulted for making
the very allegation that it was required to make in ovder 1 bring its application withio the ambit of the stay of
proceedingg that had been granted. .

81 In addition, while Koch J. indicated e was not awarding solicitor-and-client costs, there is not a sufficient
distinetion between substantial indemaity costs and solicitor-and-client costs. An award approaching salicitor-
and-client costs is still a punitive order and, as there is no euthority for the awarding of substantial indemnity
oosts, relles upon the same jurisprudential base as solicitor-and-client costs. As such, the award doss not geem to
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moet the test established in Siemens v. Bawolin[FNG8) and Hashemian v, Wilde[FNG9] wherein it is stated that
solicitor-and-client costs are generally awarded where there has been reprehensible, scandalous or egregions
conduct on the part of one of the parties in the context of the litigation.

82 If the parties are unable te agree with respeot to costs in the Court of Quéen's Bench and in this Court, they
may speak to the Registrar to fix 2 time for a conference call hearing regarding costs,

-

Appeal allowed in part,
FN1 RIS.C. 1985, ¢, C-36. '
N2 Appeal Book, pp. 172 and 22a [Affidavit of Pau] Mehlsen].
FN3 ibid. at pp, 27a and 32a.

FN4 Order (Appointment of Chief Restrusturing Cfficer, Extension of Stay of Proceedings;-Additional DIP Fin-
ancing) made May 23, 2006,

FNS5 Crder (Bxtension of Stay of Proceedings) made August 1, 20086,
FN6 Order (Extension of Stay of Proceedings) made Aupust 18, 2006.

FN7 Order (Extension of Stay of Proceedings, Extension of Appointment of CRQ and Increase in Maximum
CRO Remuneration; Increase io Administrafive Charge) made September 25, 20086,

FN8 Order (Approving Sele; Extending Stay of Proceedings; Extending Appoinfment of CRO) made October:
* 10, 2006, .

FN9 Apl;eal Book, p, 7a-8a.

FN10 fbid. atp. 122,

FN11 fbid. at pp. 14a-15a,

.. FN12 Ibid, at p. 46a.

FNI3 Iid. at pp. 38a-3%a,

FN14 Ibid. at p. 51a-528.

FN15 ICR Commercial Real Estate (Regina} Ltd, v. Bricore Land Group Lid., 200? SKQB '121 (Sask. Q.B.).
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Book, 2007) ai p, 9.61.
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Prof, Honsbarger raises in his text, (Prarmigan Airways Lid, v. Federated Mining Corp., [1973] 3 W.W.R. 723
(N.W.T. 5.C.) mentions Ramsay Plate Glass but not in reference to the point made here.)
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Case Name:
Humber Valley Resort Corp. (Re)

IN THE MATTER OF The Companies’ Creditors
Arrangement Act; R.5.C. 1985, e. C-36 as amended
AND IN THE MATTER OF a Plan of Compromise of
Arrangement of Humber Valley Resort Corporation,
Newfoundland Travel and Tourism Corperation, Humber
_ Valley Construction Limited and Humber Valley
. Interiors Limited
AND IN THE MATTER OF an Application of Maxium
Finaneial Services Inc. for an Order lifting the Stay | ¢
of Froceedings provided in the Inifial Order dated
September §, 2008, as amended by the Order dated
: October 14, 2008

[2008) N.J. No, 318
2008 NLTD 174
50 C.B.R. (5th) 137
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Mavcism to have the Stay of Proceedings in bavkrupicy proceeding lifted dismissed - Maxium
contended it was being severely prejudiced by the Stay of Proceedings on the basis that its security
position was being eroded -- The prejudice to Maxium would not subsiantially outweigh the

prejudice to the Resort,

Application by Maxium to have the Stay of Proceedings lifted. The applicant also sought an order
requiring the Resort to deliver up possession to Maxium of various pieces of equipment leased
under agreements made between the parties. The Resort was granted protection pursuant to the
Companies' Creditors Arrangement Act. The Initial Order provided for a Stay of Proceedings.
Maxium was entitled, save and except for the effect of the Stay of Proceedings granted to the
Resort, to enforce its security for the leased equipment. Maxium contended it was being severely
prejudiced by the Stay of Proceedings on the basis that its security position was being eroded. The
Resort argued that a functioning golf course, and the use of the equipment, was key to a successful
restructuring of its financial affairs. -

HELD: Application dismissed, The prejudice to Maxium would ot substantially outweigh the
prejudice to the Resort. The court was not satisfied that Maxium had conducted sufficient
investigations to market the equipnient widely and therefore had not used best efforts in its own
interest or in the interest of the Resort,

- Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢c. C-36, 5, 11(4), s. 11(6), 5. 68
Cases cited:

ICR Commercial Real Estate (Reging) Ltd, v. Bricore Land Group Ltd, (2007) 33 C.B.R. (5th) 50
(Sask, C.A.). \

Canadian Airlines Corp. (Re) (2000) 19 C.B.R. (4th) 1 at paragraph 20 (Q.B.).
Statutes cited;
Companies’ Creditors Avrangement Act, R.S.C. 1.985, ¢. C-36.
" Counsel:
Geoffrey L. Spencer: Counsel for the Applicant,
John Stringer, Q.C., Stephen Kingston and Doﬁglas_ B. Skinner: Counsel for the Respondents.

Dean A. Porter: Counsel for Home Construction Limited.
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Neil L. Jacobs; Counsel for Her Majesty the Queen in right of Newfoundland and Labrador,

REASONS FOR JUDGMENT
ON APPLICATION O] ANCIAL SERVICES INC.
FOR ORDER LIFTING STAY OF PROCEEDINGS

RM. HALL J.:--
BACKGROUND

1 Humber Valley Corporation, Newfoundland Travel and Tourism Corporation, Humber Valley
Construction Limited, and Humber Valley Interiors (collectively referred to as the "Resort") were
granted protection pursuant to the Comparies' Creditors Arrangement Act, R.8.C. 1985, ¢. C-36 a5
amended (the "CCAA") by an Initial Order issued by this Court on September 5, 2008,

2 The Initial Order provided for a Stay of Proceedings with respect to the Resort from the date of
the Initial Order up to and including October 6, 2008, and this Stay of Proceedings was exiended to .
December 5, 2008, by an Order of the Court dated October 14, 2008, The extension of the Stay of
Proceedings was subject to the right of creditors of the Resert to request a review and .
reconsideration of the extension.

3 The Applicant, Maxium Financial Services Inc. (“Maxmm") seeks to have the Stay of
Proseedings lifted as it pertains to Maxium and in particular seeks an order requiring the Resort to
deliver up possession to Maxium of various pieces of equiprent leased vnder certain capifal leases
made between Maxium and the Resort (the "Equipment™), :

4 Maxium is in the business of providing lease financing and asset management services to, infer
alia, customers in the golf course industry. It began its relationship with the Resort in 2003 when it
leased various pieces of the Equjpment to the Resort for the operation of a golf course on the Resort
property at Humber Valley, Newfoundland. Security was given to Maxivm by Humber Valley
Resort Corporation by way of a Master Lease Agreement. The validity and enforceability of the
Master Lease Agreement is not contested nor is it contested that payment thereunder is presently in
arrears and Maxium is entitled, save and except for the effect of the Stay of Proceedings granted
‘herein, to enforce its security.

5  The Equipment leased under the Master Lease Agreement is still in the possession of Humber
Valley Resort Corporation. It is agreed that most of the Equipment has been winterized and stored
and there are no concerns about its physical diminishment as a result thereof. Only & few pieces of
the Equipment are currently being used to maintain the golf course and to prepare it for
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winterization. With the advent of snow conditions, that work will cease also and is expected to
cease in a few weeks.

THE PRESENT APPLICATION

6 Maxium contends it is being severely prejudiced by the Stay of Proceedings on the basis that its
, security position is being eroded. In Affidavits filed with the Court, Maxium contends that the
buying season for golf covrse equipment of the nature leased to the Resort is presently ongoing, It
contends that 50% of Canadian golf courses shut down from December 1st to February st of each
year. Those courses which close on December 1st, Maxium contends, will meake their equipment
purchase decisions in October and November. Maxium contends that in order fo have an
opportunity ta sell the Equipment to another goif course prior to the commencement of the 2003
golf season (which Maxium says would commence in or around April 1, 2009), Maxium would
have to proceed to market the Equipment by November at the latest, If Maxium is unable fo market
the Bquipment during this short window of opportunity, it contends that the value of the Equipment
will deteriorate with the loss increasing as the next golf season approaches.

7  Maxium produced a table showing its anticipated realizations on the sale of the golf Equipment
at various times, It contends that if the Equipment was sold in November 2008 the realization would
be $808,286. However, if the sale was held off end made during the period of December 2008 to
April 2009, that realization would be reduced by $135,556 to a total of $672,730. A further delay of
the sale to take place during the summer of 2009 would see that reduction in value being to the Jevel
$585,100. Maxium points out that even if it were to proceed to sell the Equipment immediately it is
anticipated that it will incur deficiency with respect to the indebtedness owed to it by the Resort,

§ Maxium has noted that the Resort had previously indicated that it hoped to atfract an operator
for the golf course for the 2009 golf season and that such operator would hopefully negotiate lease
terms with Maxium in order to secure the continued use of the Equipment, However, Maxinm
poinis out that it may not approve financing for sucha prospective operator and that Maxium stiould
not be forced to let the Equipment sit idle while it depreciates in value in the interim. It points out
that the golf course is no longer in operation and the Equipment is, for the most part, not in use. It
contends that the Equipment can be ramoved without detrimentally affecting the Resort, In the
event that the Resort is able to atiract a new operator for the golf course, Maxinm contends that the
new operator can obfain golf course equipment from other sources in time for the 2009 golf season.

THE RESPONSE OF THE RESORT

9 The Resort, on its part, contends that a functioning golf course is key to a successful
restructuring of the Resorf's finencial affairs. Key to that operation of the golf course is the
existence of the Equipment, leased by Maxium to the Resort, said Equipment being in place and
ready for the use at the commencement of the golf season in the spring of 2009. Implicit in this
argument is the suggestion that if the Equipment is nt available, the puschase from new sources of
new equipment will be more expensive, more time-consuming, and likely to delay the opening of
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the golf course and that collectively these.complications will make the restructuring of the financial
affairs of the Resort more diffienlt, In addition, the Resort argues that if the Sﬁty of Proceedings is
lifted as against Maxium, such action by the Court is likely to encourage a veritable stampede of
applications by other creditors seeking to have their equipment repossessed, The Resort has not
received applications from any other creditors seeking & lifting of the Stay of Praceedings,
However, a review of the rogistered PPSA security against the Resort, tendered as an exhibit to the
Mexium affidavits, indicates security issued by the Resort to numerous craditors governing various
motor vehicles, heavy construction equipment and computer equipment. No evidence was presented
by the Resort to show that the loss of this Equipment would prejudice the restructuring, albeit where
construction for the completion of approximately 130 chalets will need to re-commence after the
restructuring, the presence of the heavy equipment would seem to be logically required, Similarly,
the loss of computer equipment might impact the restructuring through loss of the financial records
and other records of the Resort, - .

LAW AND ARGUMENT

10 The Coust has authority 1o lift a Stay of Proceedings granted under the CCA4'by virtug of
section 11(4) of the CCAA. That section provides; . ‘

11(4) A court mdy, on an application in respect of company other than an initial
application, make an order on such terms s it may impose,

(8) staying, wntil otherwise ordered by the coust, for such period as the court deems
necessary, all proceedings taken or that might be taken in respeot of the company
under an Act referred to in subsection (1);

(B)  restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or
procgeding with any other action, suit or proceeding against the company.

11  Itis to be noted that this power is discretionary tut the CC44 does not set out any specific
tests with respect to the lifiing of a Stay or Proceedings, Section 11{6) of the CCA4 does however
provide a minimal amount of guidance, It states; '

11(6) The court shall not make an order under subsection (3) or (4) unless

(a) the applicant satisfies the court that circumstances exist that make such an order
appropriate; and - ‘ -

(b) inthe case of an order under subsection (4), the applicant also satisfies the wourt
that the applicant has acted, and is acting, in good faith and with due diligence,
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12 The Saskatchewan Court of Appeal in ICR Commercial Real Estate (Regina) Lid, v. Bricore
Land Group Ltd. (2007), 33 C.B.R. (5th) 50 held that the test for lifting the Stay of Proceedings
under the CCA4 should be based on sound reasons consistent with the scheme of the CCAA4:

68. In determining what constitutes "sound reasons”, much is left to the discretion of
the judge. However, previous decisions on this point provide Some guidance as to
factors that may be considered:

(a) the balance of convenience;

(b)  the relative prejudice to the parties;

(c) the merits of the proposed action, where they are relevant to the issue of
whether there are "sound reasons” for lifting the stay (i.c., as was said in
Ma, Re, if the action has little chance of success, it may be harder to
establish "sound reasons" for allowing it to proceed).

The supervising CCAA judge should also consider the good faith and due
diligence of the debter company as referenced in 5. 11(6), Ultimatély, it is in the
discretion of the supervising CCA4 judge as to whether the proposed action '
ought to be allowed to proceed in the face of the stay.

13 In Canadian Airlines Corp. (Re) (2000) 19 C.B.R. (4th} 1 at paragraph 20 (Q.B.) the Court
outlined various situations in which couris have lifted a Stay or Proceedings. At paragraph 20 the
Court stated:

20. Atpages 342 and 343 of this text, Canadian Commercial Reorganization:

Preventing Bankruptey (Aurora: Canada Law Book, looseleaf), R.H.
McLaren describes situations in which the cowrt will lift a stay:

1. When the plan is likely to fail;

The applicant shows hardship (the hardship must be caused by the
stay itself and be independent of any pre-existing condition of the
applicant creditor);

3,  The applicant shows necessity for payment (where the creditors'
financial problems are created by the order or where the failure to
pay the creditor would cause it to close and thus jeopardize the
debtor's company's existence);

4.  The applicant would be severely prejudiced by refusal to lift the stay
and there would be no resulting prejudice to the debtor company or
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the positions of creditors;
5. Ttisnecessary to permit the applicant to take steps to protect a right
which could be lost by the passage of time;
v 6, After the lapse of 3 significant time period, the insolvent is no ¢loser
to a proposal than at the commencement of the stay period

14 In Canadian Airlines (supra} the Court dismissed the application to 1ift the Stay of
Proceedings on the basis that the value of the applicant's security was well in excess of what they
were owed and that the applicants had not established that they would suffer any material prejudice
in having to wait three weeks for the creditors' meeting to vote on the plan or arrangement. '

15 Yo dealing with the issue of the balance of convenience, Maxium contends that if it is
permitted to repossess its Equipment the Resort will not be inconvenienced as much as Maxinm
would be by the refusal to allow repossession, It emphasizes that the Equipment is not in use and is
in storage and that the golf course is no longer in operation and that, if the Resort is successful in
finding a new operator, that new operator will be able to acquire equipment on its own for the
commencement of the golf season in 2009, Ou the other hand, Maxium will be severely prejudiced
by leaving the Equipment idle with the Resort while its security erodes with the passage of time
decreasing as much as 28% in value by sumrmer 2009.

16 Maxium contends there would be no prejudice fo the other creditors of the Resort, as the

Resort would still be in a position to seek an oporator of the golf course and that courts generally
recognize that a reduction in the value of inventory during 2 stay period is an important decision and
a factor to be considered by a court to Iift a Stay for an inventory financier,

17 The Resort, on the other band, urges that the Court should consider that it continues o work
diligently and in good faith to restructure its affairs and that that restructuring ought to be allowed to
proceed without interruption by reason of the repossession of the Maxium Equipment.

CONCLUSION

18  In considering the six tests set out by the Alberta Queens Bench in Canadian Airlines (supra),
the single most important test is whether Maxium would be severely prejudiced by the refusal to lift
the Stay of Proceedings and that there would be no resulting prejudice to the Resort or to its
creditors, It is interesting to note the strong language of this perticular condition. Maxium is
required to be "severally" prejudiced by the refusal to 1ift the Stay of Proceedings, On the other
hand, there must be "o resulting prejudice™ to the Resort or to the position of its creditors if the
Stay is lifted, It is difficult to reconcile 1his extremely strong statement with the requirement set out
by the Saskatchewan Cowt of Appeal in JCR Commercial Real Estate (supra) that the Court bas to
consider a "balance of convenience”, It is difficult to conceive how there can be any consideration
of a balance of convenience where the Canadian Airfine (supraj decision requires that there be no
prejudice to the debtor company or to the position of its creditors. If there is no prejudice, what is
there to be balanced against the impact upon Maxiun if it is not to repossess? I am not satisfied that
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b

the tests which I should apply should be as stringent as that set out in condition number six,
paragraph 20 of the Canadian Airlines (supra) decision, Rather, Y am satisfied that there merely
should be a balancing of the levels of prejudice to the creditor, Maxium, or o the Resort, depending
upon whether the application to lift the Stay or Proceedings is allowed or not. This consideration
needs to be made in light of the stated purpose of the CCA4, which is to allow a corporation
sufficient time to restructure itself and that the Stay of Proceedings is not intended to maintain an
absolute Stay of Proceedings at the positions existing before the Initial Order, insofar as they relate
to either the Corporation or to creditors.

13 With these principles in mind, I conclude that Maxium has not demonstrated that the level of
prejudice, which it might suffer, outweighs the difficulties that the removal and sale of its leased
Equipment will cause to the Resort and to its restructuring efforts. Firstly, the stated debt owing to
Maxium is overstated by the amount of the goods and services tax of over $100,000. Obviously, if
the Bquipment is repossessed, that goods and services tax is not payable. Therefore, the initial loss
at least of Maxium is overstated. Additionaily, Maxium has confined its research and opinion as to
its prospective losses solely to the situation that would pertain if the Equipment was to be sold in
Caneda. Maxium deposes that it does not carry on business in the United States and has 1io
knowledge of the United States market. That ignorance on its part, however, should not be a factor
in causing this Court to accept that the only market for the Equipment is a Canadian market, It is
logical that brokers would be available in the United States who could provide Maxium with
evidence as to the market value of this Equipment in a U.S. market, With U S, golf courses
generally being open for a longer season, it is probable that there would be many more purchasers
of this Equipment looking year-round for equipment to purchase, Additionally, the recent decline in
value of the Canadian dollar versus the U.S, doller would give a selling advantage to Maxium, if it
were selling in to the United States.

20 Therefore, I am ot satisfied that the prejudice to Maxium would substantially outweigh the
prejudice to the Resort. In addition, I am not satisfied that Maxium has conducted sufficient
jovestigations to market this Equipment widely and therefore has not used best efforts in its own’
interest or in the interest of the Resort. -

21 ITXS THEREFORE ORDERED that the application of Maxium is digmissed. There shall be
no order as to costs,

RM. HALL J.
cp/efglixl/glent/glaxw/glbrl/glced
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offer from C Tnc. without providing the details of the offer to 209 Inc.
prior to its acceptance. 209 Inc. could have freely made a superior offer
to the offer made by C Inc, before the expiry of the MOA. 209 Inc.
submitted that the MOA with MDS Inc. to- purchase H Inc. still applied
since MDS Tnc. implicitly made a further extension to the MOA. deadline
or agreed to a further extension such that it was estopped from denying
such an extension. Campbell J. held that 209 Inc. did not obtain an

* extension and there was no factual basis on which to apply the principles

of promissory estoppel. The onus was on 209 Inc. to obtain an extension
beyond the original closing date. 209 Inc, did not obtain that extension.
209 Tnc. knew that MDS Inc. had not given its consent to an extension
and did not contact counsel for MDS Inc. for an extension. 209 Imc.
admitted on cross-examihation that, as a sophisticated commercial party
seeking to maximize its commercial interests, 209 Inc. purposely avoided
having their counsel contact the counsel for MDS Inc. to request an
extension.

(6) Lifting of the Stay ' . -
33400 The court has the discretion to terminate a stay or io lift it with

respect to certain creditors. Unlike under the BIA, there is no statutory
test under the CCAA to guide the cowt in terminating or lifting a stay
against a certain creditor, An opposing party faces a very heavy onus if it
wishes to apply to the cowrt for an oxder lifting the stay,'**

33450 Generally, the courts will lift a stay order where:

1. The plan is likely to fail.'®

(35

“Tn Air Canada (Re) (2004), 47 C.BR. (45) 177, [2004] 0.3, No. 527 (QL) (S.C.J. (Comm. List),

the defepdunts Air Canada and United Airlines Inc. were teying to reorganize under the CCAA. The
plaintiffs brought a second motion to Tift the stay for the purpose of carrying on in the proposed
class proceedings with the case in the Federal Court. The couct found that the plaintiffs failed to
focus on the lest for Tifting a stay in a CCAA context and were attempting to procesd with litigation
unimpeded. The court found this to be contrary to the purposs of the CCAA as it wag designed to
facilitate the making of compromises between coropanies and their sreditors, Holding creditors at
bay is necessary for arcangements o have any prospect of success: Therefore, Iifting the stay would
have had extremely adverse effects on the defendants’ restructuring efforts. The court found that
the p]amt:ffs did not present any truly new evidence fo support the raotion and.dismissed the
motion to lift the stay with some costs awarded to the defendants, In feaco e, ( Re), [2006] O.J,
No. 5029 (QL) (S.C.J.), the plaintiff bronght a motion to intespret cost adjvstments related to asset.
purchase agrzements and to Jift a stay in CCAA proceedings and commence an action against the
defendant seeking separate damages, With respect to the infespretation of cost adjustiients, the
conrt aliowed the stay to be lifted and a tial to proceed if issues were limited strictly to the
interpretation. With vespect to the request to 1ift the stay to sue for separate damages, the conrt
determined that the app]:cant had fafled to establish any damages and did not set forth a reasonable,
or even tenable, cause of action. The stay was not lifted to allow the plaintiff to sue for damages,
‘Where an application fs mads to set aside or vary a stay order, the application should be made to
the judge who made the original order: Philip's Memufacturing Ltd. (Re) (1992), 9 C.B:R. (3d)
25, 67 B.CLR. (2d) 84 (C.A)), Teave fo appeal to 8.C.C, refised 15 CB.R. (3d) 57n,
In Inducon Development Corp. (Re) (1991), 8 CB.R. (3d) 306 (Ont. Ct. (Gen. Div.)), Parley 3.
stated that: “Tt is of course . . . fruitless to proceed with a plen that is doomed to fasture at a fusther
stape.” In deciding whether the a plan i3 doomed to failure, the Court of Appeal in Srelco Inc.

3.55 December 2007
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2. 'The applicant shows hardship (the hardship must be cansed by the stay
itself and be independent of any pre-existing condition of the applicant -
creditor).’

3.' The applicant shows necessity for payment (where the creditors®
financial probleras are created by the order or where the faflure to pay the

136

f Re}, [2005) O.J. No. 4733 {QL) (C.A.), stated that it is a matter of judgment of the snpervising
judge to determine whether the plan is doomed to fail. A supervising judge may find merits in the
plan even though the creditor with veto power,did not want 1o accept the plan. In Hongkong Bank
of Canade v. Chef Ready Foods Lid. (1990), 4 CB.R. (3d) 311 at p. 315, [1991] 2 W.W.R, 136
{B.C.C.A.), Gibbs I.A. stated: ) .
... the Court s called npon to play a kind of supervisory role to preserve the status quo &nd to
move the process along to the point where & compromise or arrangement is approved or it is
evident that the atrempt is dopmed to fuilure, [Emphasis added.]
Thus, it is clear that an opposing party may attempt to have 4 stay lifted by presenting evidence that
the plan or arrangement will fail, Such evidence may includs proof that the requirements of s. 6of
the CCAA will not be met. This ground for denying an Initial order, or subsequent extension of a
stay, was also considered in Rio Nevada Energy (Re) (2000), 283 AR. 146 (Q.B.). In this case,
the major secured credjtor opposed an extension of the Initial stay on the grounds that any proposal
or plan would be “doomed to failure”. One issue was the manner in which the “doomed to fajlure”
test was to ks applied and who bore the bardex of proof, The court held that the “doomed to fuilure”
ground for preventing or terminating CCAA proceedings is not merely & factor to be considered in
whether the court should grant an extension of the stay, but rather is a separate Issne, The court
found this preferable as it would ensurc that the burden of proof is applied appropriately. In seeking
an inifial order, or an extension of a stay, the debtor has the burden of proving the requisites for a
stay, but doos not have the burden- of proving that & plan would not be doomed to failure.
Conversely, the applicant seeking termination of CCAA proceedings bears the bunden of proving
that eny plan is “doomed to failure” (Philips Munyfucturing (Re), Bargdin Harold's). The court
also noted that bwo standards have been suggested for determining whether a plan is “doomed 10
failure”, The first is that the applicant creditor must lead evidence showing that an attempt at 2 plan
is indeed doomed to failure (Phtlips Manufacturing; Sharp-Rite Technologies (Re) (2000), 54
ACWS. (3d) 421, [2000] B.C.J. No. 135 (QL) (5.C.), at para. 25, application for leave to appeal
grented 19 C.B.R. (4th) 135, 2000 BCCA 402). The second is lower, the applicant only needing to
show that there is no reasoneble change that any plan would be accepted (citing Bargain Harold's).
Noting that the first standasd would be extvemely difficult to demonstrate, especially in the earlicr
stages of a CCAA proceeding, the court adopted the second standard,as the proper one to follow, In
Hickman Equipment {1985) Lid. (Re) (2003), 224 Nfid, & PELR. 62, 5 PP.S.AC. (3d) 124
(Nfid. & Lab. S.C.T.D.), the debtor applied for relief under the CCAA, The court granted the relief
sought, including an order slaying proceedings against the deblor, However, once it became
apparent that the debtor would not be sble to formulute a scheme of arrangement under the CCAA
which would be acceptable to its creditors, the court granted an epplication by the debtor and &
gecnred creditor which sought to discontinue the stay so that a petition in bankruptcy could be filed.
In Alberta-Pacific Terminals Ltd, (Re} (1991), 8 CBR. (3d) 99 (B.CS.C), the harbour
commission had an operating agresment with Fraser Surrey Docks Ltd. (“FSDL). FSDL ran into
financial difficulties and sought protection under the CCAA, The court ordered a stay of
proceedings against the pefitioners, prohibiting the commission from taking any steps to terminate
the agreement and ordering that any contracts that might give a benefit to any petitioner be
maintained, The stay left the management of FSDL a significant area of discretion in the
application of its cash flow. The commission applied for an order directing the payment of the
amounts that fell due monthly under the operating agrcement, Huddart J. stated that it was not
appropriats for the court to intervene with mansgement’s exercise of itg diseretion without some:
reason, such as evidence of hardship to the commission or crasion of its property, As there was no
evidenca of any hardship to the commission, the court held that FSDL should not be ordered to pay
mppsys pursuant to the operating agreement pending the termination of the stay.

www.canadalawbook.ca 3-56,
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credifor would cause it to close and thus jeopardize the debtor company’s
existence),'?

‘4, The applicant would be significantly prejudiced by refusal to lift the stay

and there would be no resu]tmg prejudice to the debtor company or the
positions of the creditors. '

5. Ttismecessary to permitthe applicantto take stepsto protect aright which
could be lost by the passing of time,'***

137

In Quintetre Coéf Ltd. v, M}apor'r Steel Corp. (1990), 80 CB.R. (N.8.) 98 (B.C,3.C.), an ex parte
order was made to give the debtor protestion from its creditors so that it could prepere a plan, The
order provided that the debtor pay off creditors owed Tess than $200,000 because these creditors

. might be faced with insolvency if not paid. Unsecured ereditors owed more than $200,000 alleged

138

that the order did not maiatain the sfatus guo, RT Ine. applied to vary the order to allow paymant of
creditors in financial Rardship, The court stated that if KT Inc. would be forced to close without
payment, thus jeopardizing the reprganization and existence of the debtor, the doctrine of " necesaity
of payment could come into play. The court concluded, however, that there was no avadence to
suggest that RT Inc, would be foreed to close without payment.
In Alzoma Steel Corp, v, Roval Bank of Canada (1992), 93 DL.R, (4thy 98, 11 C.B.R. (3d) 11
(C.A.), Ieave to appeal to 5.C.C. refased 59 O.A.C, 326n, 145 NLR, 395n, representztives of & child
who had suffered serfous injuries when a wheel manufactored by Kelsey-Hayes Canada Lid. broke
away from a fruck brought an action against Kelsey-Hayes. In turm, Kelsey-Hayes sought
contribution and indemmity from Algoma, the menvfacturer of the steel used in the whee], All
proceedings against Algoma were stayed by an order under the CCAA as a plan of arrangementhad
been approved, Kelsey-Hayes argued that the existence of the plan did not prevent the court from
permitting them to sue Algoma, The court stated [at P 102] that;
+ +» generally speaking, the plan of srrangement is consensual and the result of apresment and
that if it is fair abd reasonable . . , it is ot be interfered with by the-court unless: (a) the Act
authorizes the court to affect the plan, and (b) there are compelling reasons justifying the
court's astion, Generally speaking again, the conrt ought not fo interfere where to do so would
prejudice the interssts of the company or the ereditors. But where no prejudice would result
and the needs of justice are.to be met, the court may act if the C.C.AA., property interpreted,
authorizes intervention,

. Subsequently, when determining, whether any of ﬂxe parties would be prejudiced, the couirt found

138n

that several interests would be prejudiced if the leave by the court had the sffect of Eiving potential
access to assets over and above the policy limits, The court concluded that only insizance proceeds
that might becoms available to Algoma could be the subject of any recovery against Algoma,

In Landavwn Shopping Cenires Ltd. v, Harzena Holdmg.s‘ Lid, (1997), 75 A.CW.S. (34) 204
(Ontt, Ct. (Gett. Div.)), the court applied the test st out in Algoma jn consideting a motion to have
the stay under the Plan lifted with zespect to claims by a Jandlord. The court denied the motion,
statlng that allowing the Tandlord to pursue its claims would prejudice the interests of other
creditors and thriaten the continued existence of the Plan itself, Furthermore; the court rejecied the
landlord’s claim that a lifting of the stay was necessary to énsure that the “needs of justice” be met,
holding that the landlord’s contentions did ot have the sulistence to constliote, and in the words of
the Court of Appeal in Algoma, “compelling reasons™ for the court to interfers in this case. See also
Tvaco Ine. { Re) (2007), 28 €B.R. (5th) 145 (Ont. $,C.1.), where the conrt ondered a lift on the stay
of procesdings allowing the Ontario Pension Benefits Guasantee Fond (“PBGF") to make 2
payment to the fund of the salaried employees of Ivaco, Without the payment and upon the
bankruptcy of Tvaco the non-unionized pensioners would have suffered harm because the asgets of
Tyaco were 10t sufficient to cover the large unfanded pension liability. The court gllowed the JHt
teasoning fhat the payment by the PBGF to the fund of the salaried employees would never form
any part of Ivaco’s estate, The payment could not affect the validity or quantum of any claim by
Tvaco's creditors.

In Scaffold Connection Corp. (Re) (2000), 15 C.B.R. (4th) 289, {2000] 7 W.W.R. 516 (Altn.
Q.B.}, a motion by two creditor companies was made to have a mechanics lien registered against
the debtor company mwnc pro func. The creditor companies argued that their claim would be
prejadiced, as the Timitation period in the Mechanics’ Liens Aet, R.S.IN.B. 1973, ¢. M-6, would

3-56.1 ' December 2007
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6. After the lapse of a significant time. period, the insolvent is no closertoa

expire before the stay was concluded. -After reviewing the different wayz in which Ymitation
periods are dealt with in the context of an insolvency statute stay, the court beld that the limitation
period was “postponed” and only resined once the stay was conclurded. The court pointed to the

*wording of the actual stay order to find that the limitation period was extended by a period of time
equzl to the duration of the stay of proceedings and any fusther order of the court, In PSTner Lid,
{Re) (2002), 33 CBR, (4th) 284, [2002] OJ. No. 1156 (QL) (S.CJ. (Comma. List)), a parent
company thought it was an unsecnred creditor in the assets of its subsidiary. The parent company
later realized it held a security interest in the assets but the period of perfection had lapsed. The
parent company tried to reperfect it under s. 30(6) of the PPSA. The court lifted the stay granted
-ander the CCAA and allowed the parent company to reperfect its interest. The parent compary 16-
established pricrity over the unsecured creditors even tiough it was previcusly unaware that it held
A security interest and had been negligent in letting the original registeation expire. In Ivaco { Re)
(2003), 1 C.B.R. (5th) 204 (Ont. S.C.J.), an insurance financier sought an order Jifting the stay of
proceedings imposed under the CCAA. The insurance financier had provided insurance premium
financing to Ivaco and wanted to realize on its security by cancelling the jnsurancs policy and
setaining the premivms refimded by the insurance company. The insurance finaneier argued that its
securify was heing depleted with the passage of time. The court refused to It the stay, It was held
that the Inswrance premium financing contract was an unsccured pre-filing obligation which would
be: dealt with under the Plan, Granting permission to the Insurance financier to xscover the unearped
premiums would have given the insurance financier priority over secered and unsecured creditors.
See also Stelco fnc. (Re) (2005), 253 D.I.R. (4th) 524 (Ont. C.A), revg 49 C.B.R. (4th) 283
{8.C.J.), where the insurance financier moved for the same relief it had sought in Jvaco, Stelco bad
been given protection from creditors under the CCAA, Once again, the Insurance Gnancler sought
an order lifting the stay of procesdings imposed under the CCAA becayse the sncance financier
had provided jnsurance premitm financing to Stelco and wanted to realize on its security — the
vnonmmed fasurance premium. The conrt refused to lift the stay of proceedings. To Kift the etay of
.proceedings and allow the insurance financier to cancel the insurance contract and collect the
uncamed premivms would be to give the insurance financier an inappropriate advantage over other
unsecured and secured creditors. Cafo appealed this decision. On Appeal, the Court of Appeal did
not revisit this issue, Rather, the coust focused on whether in substance uneamed: premivms are
exempted from the scope of the PPSA. In holding that uneamed premiums are exempt, the court
noted thet values of certainty, uniformity, and ease of commerce are promoted if the nhearned
insurance premiums are outside the scope of the PPSA, The court refused o determins the effect if
any oo the priority between Cafo and other secured creditors and added that such matters awaited
resolution another day using the general BIA or common law principles. Stelco had recently
ohtained protection from creditors under the CCAA. Once again, the ingarance financler sought an
orderlifdng the stay of proceedings imposed under the CCAA because the insurance financierhad -
provided insurance prevaium financing to Stelco and wanted to realize on ity security — the

uneamed insarance peamiums. The gouct refused 1o JHE the stay of proceedings. To 1ift the stay of

proceedings and allow the insurence financier to cancel the insurance contract and coliect the

unearned premiums would be to give the insurance financier an inappropriate advantage over other..
unsecured and sceured creditors. In JT-MacDonald Corp. (Re} (2004), 5 CB.R. (5th) 76 (Ont.

5.C.J.), a stay was immediately Iifted for the limited purpose of jssuing & petition in bankruptcy

within the five-year imitation perfod. Nearly identical facts are fomd in dscent Lid, { Re} (2006),
18 CBR. (5th} 268 (Ont. 3.C.J.), in which an order had been made while the bankrupt was in

Notice of Intention proceedings, to, hold for an insurance financier a reserve of cash as the

equivaleat of a wasting asset in the form of an insurance prermium instalment contract, pending the

outeome of the decision in Steleo Ine. (Re). When the bankrupt failed to set aside the funds, the

insurance premiora contined to be paid and the secured interest wasted away, forcing the financier

to bring an application appealing the denial of the proof of elaim for a property interest in the funds
that wers to be set aside, on the basis of unjust enrichment of the bankrupt, The coust held that the

banktupt was unjustly enriched, and imposed a semedial constructive trust over assets of the

bankrupt in the amount of the prior court order not complied with, to prevent jnjustice to
commeycial morality.

www.canadalawbook.ca 3-56.2
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proposal than at the commencement of the stay period,’®

7. ‘Thereis axeal risk that a creditor’s loan will become unsecured during the
stay period.”™* '

8. Itismecessary toallow the applicant to perfecta right that existed prior to.
the commencement of the stay period. ™"

9. Itisin the interests of justice to do so."**

133

In Timber Lodge Ltd. v, Timber Lodge Lid. ( Creditors of) (1992), 17 CB.R. (3d) 126, 104 Nfid,
& P.EILR. 104 (PELS.C.), the court Jifted the stay to pemmnit the creditors to take whatever action
they deemed necessary, because the company was nocloser to making a plausible proposa) then it
Yind been when it originally applied for the stay. In Air Canada { Re) (2003), 121 A.C.W.S. (3d)
994, [2003] 0.1 No. £158 (QL) (S.C.J. (Comtu. List)), the applicant made an ex parfe application
for CCAA protection and ancillary relief. In granting the relicf sought, the court noted that the
application was a product of intense, virtually round-the-clock work over & period of 2 few days. As
a resuit, the application would contain some glitches, which would have to be thought through, The
conrt accepted the application nonstheless and encouraged the parties involved fo make appropriate
ase of & comeback clause to demonstrate to the court that the relief songht was warranted, with or

. without amendment, )
13% Nova Metal Products Inc. v. Comiskey ( Trustee of} (1990), 1 CB.R. d) 101, 1 O.R. (34) 289

sub nom. Elait Corp. v. Comiskey (C.AY; Rio Nevada Energy Inc. {Rej (200D), 102 A.CW.S,
(3d) 18, [2000] AJ. No. 1596 (QL) (Q:B.).

1386 In PSItet Lid., supra, footmote 1382, a motion was brought by & creditor company to have a tay

13%¢c

Jifted to allow a lapsed registration of the creditor company’s GSA. to be re-registered under the
Personal Property Security Act, R.5.0, 1990, ¢. P10 (“PPSA™), The court held that despite the
creditor company’s lack of knowledge for a loagthy period.of its perfected and subsequent lapsed
registration it showld not be prevented from re-registering and lLifted the stay for that purpose,
However, the court imposed certain conditions as & prerequisite to thal permission pursvant o its
discretionary CCAA jurisdiction. The creditor company was held responsitile for all parties’ costs
related to their request to re-reglster. Finally, the court suggested that the creditor, as the owner of
the debtor company, should compensate other creditors affected by the creditor company’s
unawareness of the Jopse of registration of their interest. See also ‘'R Servives Ina, (Re} (2008),
26 C.B.R. (5th) 203 (Ont. S.C.1.), in which C, a creditor with & security interest that had attached
but was unpetfected, sought the Iifting of a stay of CCAA proceedings in order to register and
perfect its security interest, to teke priority over wnsecured creditors, C filed for proef of claim
peanly six months after the initie]l CCAA order which had inchided a come-back clause asking all
creditors to apply for an amendment to the order within seven days of issuance of sams. Ths ‘coort
held that since C held & valid security interest, it had the discretion to lift the stay order to permit
the creditor to register and perfect its security interest. The court held that throngh negative
inference, the PPSA implies that a helder of ‘a security interest hag pricrity over an unsecured
creditor of the debtor, Only if the security interest is unperfected and the competing creditor has
seized the collateral is this priority Tost. The court acknowledged that a suling according secured
creditor status to the holder of a deliberately unregistered and unperfected security interest would
creale enonmOuS uncertainty in the CCAA. process and would lead to many potential inequities,
Whete any prejudice was incuired by the other creditors Who had made reorganization efforts, the -
court affowed the creditors to ask C to bear reasonable expenses associated to its delay in
perfection,

n 360networks #o. (Re) (2003), 45 CB.R. (@th) 151, {20831 B.CJ. No. 1553 (QL) (S.C), the
‘court held that it was in the interests of justice to 1ift the stay of proceedings and allow a party to
file & petition and abridge the notice requirements for the heacing of that petition. "This allowed the
party’s petidion bo be heard at the same time 8s its appeal of a notice of disallowance regarding
claim for the purposes of the plan of arrangement, The court cimeluded that the extent of the party’s
wnsecured claim for the purposes. of the,restructuring plan may depend on the outcome of the
petition's claims, The court also concluded that there was o possibility of inconsistent findings if
the claimg were determined on separate oceasions and, as a result, these inconsistent holdings could
produce an injustice to one of the parties.
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